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could take no relief by an amendment, if an amendment
were admissible, and a cause should be exhibited to justify
the exercise of the court’s discretion in ordering one to
be made. Blaisdell v. Sheafe, 5 N. H. Rep. 201. -

This seems to be fatal to the demandant’s cause, and to
render superfluous the examination of the other excep-
tions that have been sent up.

There must, therefore, be

Judgment for the tenant on the verdict.

Kenwison ». TAYLOR.

In an action on the covenani of seizin, and against incumbrances con-
tained in a deed, the plaintiff may recover the price paid, his expenses,
and a reasonable compensation for his trouble, together with interest on
all sums paid; bub not counsel fees for defending the action upon which
he was evicted, accruing after the covenantor has, upon notice, assumed
the defence.

Covinant. The deed contained the following cove-
nants: “And I, James T. Taylor, my heirs, executors
and administrators, do hereby covenant, grant and agree,
to and with the said Solomon Xennison, his heirs and
assigns, that, until the delivery hereof, I am the lawful
owner of the said granted premises, seized and possessed
thereof in my own right in fee simple, and have full
power and lawful authority to grant and convey the same
in manner aforesaid ; that the said premises are free and
clear of every incumbrance whatever, and I and my heirs,
executors and administrators, shall and will warrant and
defend the same to the sald Kennison, his heirs and
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assigns, against the lawful claims and demands of any
person or persous whomsoever, claiming under me.” The
deed bore date on the 6th day of April, 1840,

At the date the plaintiff’ paid to the defendant $150,
which was the consideration named in the deed. At the
May term of the court of common pleas in this county,
in 1845, Richard Kimball, claiming the land under & title
paramount to that of Taylor, recovered the same in a
real action against this plaintiff, together with costs, taxed
at $75.60, which was followed by a writ of possession, ex-
ecuted by an oflicer, whose fees, with the sum taxed for
the writ, amounted to $1.68.

This plaintiff duly gave notice to the defendant of the
commencement of the action before it was entered, and
employed counsel to defend the same, to whom he paid
$10 for his services rendered before the covenantor, Tay-
lor, assumed the defence. Afterwards Taylor came in
and took upon himself the defence of the action, but did
not give notice to the plaintiff of the fact; and the plain-
tiff paid his own counsel, for further services in the de-
fence, 815 more. His own time and expenses werc worth
the further sum of $20, and he claims all those sums,
with interest on them.

The foregoing facts were submitted by the parties, with
the agreement that the court might render such judgment
as should be proper.

Hobbs, for the plaintiff.
Huale, for the defendant.

Gincurist, J.  The covenant of warranty in the deed is
limited to the acts of partics claiming under the grantor,
but the action may be maintained upon the other cove-
nants,

For the breach of these, the plaintiff is entitled to
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recover the price of the land, which he has paid, his ex-
penses in defending the action upon which he was evicted,
including counsel fees among those necessary expenses,
and a reasonable remuneration for his personal pains and
trouble in the matter. Loomis v. Bedel, 11 N. H. Rep. 74;
Haynes v. Stevens, 11 N. H. Rep. 285 Moody v. Leavilt,
2 N H. Rep. 174.

But any measures that he has seen fit for his own pro-
tection to pursue after his covenantor has come into court
upon notice, and assumed the defence, are voluntary. If
he choose to incur the expense, he cannot call upon the
defendant for indemnity. The sum of $15 paid on this
account must therefore be disallowed.

Russerr 9. ALLARD.

o

Notice to quit, under the provisions of chapter 209 of. the Revised
Statutes, need not assign any reason for which the landlord claims to
terminate the tenant’s occupation.

One who has been permitted to occupy réal estate as a tenant, cannot,
while he remains in possession, dispute the landlord’s {itle, but may
show that it has terminated. )

‘Whether one has acquiesced in an arbitration, im which his own land

. was in dispute between one claiming under him and a stranger, so as to
be bound by it, is a question of fact. Proof that he attended the arbi-
tration as a witness, and that he did not, on that occasion, object to the
proceeding, is not, in law, proof of such acquiescence.

CompraINT, under chapter 209 of the Revised Stafull’ées,
commenced before a justice of the peace, and brought to
the court of common pleas upon a plea of soil and free-
hold.




