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‘Woops ». BLoDGETT.

The declarations of one in the occupancy of land, that he is in as the
servant of the plaintiff, are evidence to prove the possession and title of
the plaintiff.

TrovVER, for a quantity of corn, &c. Plea, the general
jssue.

The defendant, a constable of the town of Lyman,
having a writ in due form, issued by a justice of the peace
against one Moses Moore, attached the corn in question
as his property. In October, 1840, Moore lived upon a
farm in Lyman belonging to the plaintiff, and by his
labor raised the corn and deposited it in the buildings
upon the farm; which farm, he testified, he carried on
and cultivated as the hired man of the plaintiff. A ques-
tion in the case was, whether the corn belonged to Moore
or the plaintiff.

Isaac Duncan’s deposition was introduced in evidence
at the trial, by the plaintiff, and contained the following
clause, namely: ‘At the time Moore was at work on the
corn he said it was Mr. Woods’.”

The counsel for the defendant objected to the evidence
as incompetent, which objection was overruled by the
court.

A verdiet was found for the plaintiff, which the defend-
ant moved to set aside on account of the admission of the
evidence.

Hibbard, for the defendant. One question only is pre-
gsented by the case. Were the declarations of Moore
properly presented in evidence ?

To be entitled to be so admitted, they should have been
contemporaneous with the principal fact to be proved.
This was the contract under which Moore occupied the
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plaintiff’s land. Greenl. Ev. 112, 120; 1 Stark. Ev. 61;
24 Pick. 244; 9 N. H. Rep. 276; 8 N. H. Rep. 262; 8
Pick. 397; 8 N. H. Rep. 40.

Morrison, for the plaintiff. In Kenniston v. Russell,
decided in this county, December term, 1845, the declara-
tions and admissions of the party himself, in possession
of the note in controversy, were admitted in his own
favor.

The declarations of terants in possession are admitted.
1 Greenl. Ev. 121 ; 24 Pick. 323; 3 N. H. Rep. 487.

The same rule is applied to the possession of personal
property. 2 Cow. Ph. 656; 1 Taunt. 141; 6 C. & P. 148;
1R. & M. 127; 8 Rawle 4387; 10 Ad. & Ellis 106 ; 2 Met.
863; 1 Fairf. 244 ; 15 Pick. 92.

Ginearist, J. The plaintiff, to prove his title to the
land, and, by consequence, the corn that grew upon it,
and which was taken by the defendant, offered in evi-
dence the declarations of one who was at work upon the
land and cultivating the crop, and the evidence was ad-
mitted.

A question, substantially like the one which arises
upon the ruling of the court upon that point, was pre-
sented and discussed in Rand v. Dodge, 17 N. H. Rep.
848, and several cases were cited; among them wore
Uncle-v. Waison, 4 Taunt. 16; Doe v. Peltett, 5 B. &
Ald. 228; Chambers v. Bernasconi, 1 Cromp. & Jer. 457;
and it was held, in harmony with those cases, that the
declarations of one in possession of land, that his pos-
session was subordinate to another, was evidence in favor
of that other in an action founded upon possession. The
reason is that possession is primd facie evidence of title,
and an admission that the possessor is in under another,
tends to cut down his title, as it is said, and is therefore
adverse to the declarant’s own interest.
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Deming v. Goodall.

The circumstances under which the declarations proved
in the present case were made, were not such as to repel
or to weaken in the least the force ordinarily belonging
to such. The declarant was cultivating the crops growing
upon the land, and, in answer to the witness’s question,
confessed that he was not doing it for his own use and
benefit, but as the servant of the plaintiff, and for his use,.
There seemed to be no reason whatever for his making
such an admission, except that it was true.

Whatever inference the plaintiff would have been en-
titled to, upon proving his own personal occupation of
the land, arises upon proof of Moore’s occupation of it,
upon its being shown that he was in as the servant of the
plaintiff. There must, therefore, be

Judgment on the verdict.

Dreyming ». Gooparr.

One who is summoned as trustee in a process of foreign attachment,
is entitled, upon complaint, to costs; although the plaintiff has, before
court, given him notice that the action would not be entered against
him, and has tendered him a discharge in writing.

Compraint wor Costs. The defehdant commenced an
action against one Blake as principal, and the complain-
ant as his {rustee, returnable to the term of the court of
common pleas holden on the third Tuesday of August,
1845, and caused the writ to be duly served upon the
principal and upon the complainant. Karly in the morn-
ing of the first day of the term, before the hour of court,
the present defendant called at the residence of the com-




