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individuals, "bank,directors of a notdeclarations of who arc form-The
act, proveare admissible to aning parta of an official not antecedent

bank.againstfact the
note, bank,given requestA at the of a director of a for money which

bank, stock,exceedinghe the the amount of one halfowed his and
3, 1841, himJuly prohibits owing,the statute fromwhich is noto£

void; directors, note,although theythe received the hadwhen knowl-
edge of all the facts.

Assumpsit, for had and received. Themoney general
issue was pleaded.

Iu of the action the offered in evi-support plaintiff
adence note, 5,dated June 1843,promissory signed by

the thedefendants, to or order, on de-payable plaintiffs,
mand, with interest after for the sum ofsixty days, $1400,
on which indorsedwas at date, ofTwo the$62.77.
defendants, Morrison and Perkins, as sureties.signed
The defendants stated their defence to be other(among

that the note was in for thethings) reality debt ofgiven
who atJohn was the time a directorRogers, of the bank;

itthat was made in evasion of the statute prohibiting
directors of banks from indebted to thebeing banks of

directors,which are a amount;certainthey beyond that
this was known to the andhank, that the note inwas fact
the debt of J. and was treated as his theRogers, paper by

andbank him.by
To maintain this defence the defendants introduced

the of David C. Webster, who statedtestimony that he
a note withsigned Samuel and James Morrison,Rogers

of the defendants,two to the bank.payable
wasIt the that this noteagreed by parties was dated

27,1841, and thatSeptember it was for the sum of $1200.
The witness further stated that he this note atsigned

the of Johnrequest and that said that onRogers, Rogers
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effect,a he wished toaccount of recent law intogoing
make didsome in his he notand thatpaper,changes
intend it should lie long.

He further totestified that he subsequently applied
note,to name taken andJohn have his from theRogers

that a theRussell, bank,William W. who was director of
to him the notecame and stated that would takeRogers

andsoon, wished the witness to a littlewaitup longer;
and that said that witnessRussell also he wished the

wait.would
Webster,further that his father,He testified William

heof the and that hadbank,was at that time a director
note; thathis father thecertain conversations with about

to on a note ofhe his father liable the banktold he was
asked himhis fatherJohn that subsequentlyRogers;

once or histwice if had name removed fromhe got
note.Rogers’

further he ofHe testified that afterward Wil-inquired
Green, the hisbank,liam the cashier of whether name

and himnote,removed was told thatfrom the bywas
inwith Perkins’ name histaken,new note had beena

stead.
thethe of this witness declara-To respectingtestimony

andRussell,of W. W. William Webster Williamtions
the but it wasGreen, objected, admitted, subjectplaintiffs

theto exception.
introduced the of LutherThe defendants M.testimony

that, since, one ofBurns,about a Dr. theKnight, year
stated to the that ifbank,directors of the witness the

had hiswith individualsadvice,bank complied sundry
did;have as he hadwould not suffered thatthey urged

hisMr. The witnessthat should fur­Rogers pay paper.
Dr.term,last Novembertestified, at the Burnsther that

thehim he had directors,informed that urged upon
inand the ofQuincy particular, proprietyThompson

Mr. from the bankJohn removedRogers’ paperhaving
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stillcash; keepin said if he wouldand thatpaid they
sixcentwould make him in twelve everyperthey pay

never consenthe wouldmonths, and that he told them
there, totrustingthat should lie Eogers’Eogers’ paper

buttheTo this objected,promises. testimony plaintiffs
it to theadmitted,was subject exception.

ofThe introduced Wil-defendants also the testimony
A. in William WebsterSmith, that, last,liam November

note tosaid the note to bethat consideredthey Eogers’
shouldand if had had the meansthat theypay, Eogers

to and that Morri-not have called the signers pay;upon
theson To this evidence objected,was plaintiffspresent.

it to theadmitted,but was subject exception.
The offered of Johndefendants the Eogers.testimony

in the eventThe that he was interestedobjectedplaintiffs
of the but the him as a witness. Hissuit, court admitted

$1200,evidence tended to show that the note for signed
wasMorrison, Webster,Samuel and D. C.by Eogers,

his a note which theto takegiven by procurement, up
in suithim,held and that the note wasbank then against

directors;for with the assent of thatthat,substituted the
reason of the note of was law whichthe the$1200giving
been in relative indebtedness1841,had to the ofpassed

then, indirectors —he and the notebank when suitbeing
made, a director of the bank; that he owned four-was

in bank,shares the on each of whichteen had$53.50
and had had a loan the onfrom bank his ownbeen paid,

note, hison which shares were toamountingpledged,
inand that he that when the note suit$325, wasthought

to take that itdiscounted, other,the ho stated wasup
He further Webster,his to stated thatpay. Thompson,

Eussell, himself,and four of the assented thedirectors, to
of this note.discount

this evidence the that the booksTo plaintiffs objected,
should be acts of theof the bank to show theproduced
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directors; but courttbe overruled the objection. Upon
“the note itself was a dis’d tomemorandum, renew.”

T.“W. C.
W. E.W.

W. W.
E.”J.

court, trial,for the of this instructed theThe purposes
wasthat if believed John indebted toEogersjury they
executed,the note of wasthe bank before beyond$1200

cent the amount of histhe amount of uponfifty per
and that note was on account of thethatstock, given

the under-3, 1841,of statute of withthe Julypassage
the directors of the bank andbetween Eogersstanding

him anthat it was as accommodation note,byprocured
and for his own and that he wasnote,as a substitute to

ifit, thebelieved, further,settle and thattheypay —and
note in substituted for the note ofnow suit was by$1200
his a like and waswith understanding,procurement,

the which he theindebted,—amount bebeyond might
andtransaction was the note thelaw, void,byprohibited

defendants to a verdict.entitled
To this direction the and a verdictplaintiffs excepted,

then consent,was oftaken, to the theby subject opinion
court the case.upon foregoing

2and for the H.Parley Quincy, cited N. Lawsplaintiffs,
539; 2793; 1793; 4 394;W. Black. Wend. 14Cowp.
N. H. 101, Banks; 493;v. 3 3Rep. Woods Cow.Day
623; 3 Mass. 385.

Wilcox,Hibbard and for the defendants, 258,cited 17 Mass.
281; ;13 Pick. 518­ 22 181; 581;do. 3 Met. 14 Mass. 322­;

286; 288;5 do. ;N. 5 N. H. 196­ 6 N. H.H. Rep. Rep.4
33; 1 2130-3; ;Greenl. Ev. Ev. 23­ 10Stark. N. H.Rep.

;377, v. 1 & 3 B. &Pray 593;Burbank­ M. S.Rep. Ald.
179; 553; 112,5 H. 1770;N. Greenl. Ev.Rep. Cowp.

and 1 Phil. 203.208, note; 91;Ev. 1 Greenl. Ev.90,
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is thatin actionset thisdefenceWoods, J. The up
the debt of John Rogers,forin suit wasthe note given

fromlawbank, byisof the prohibitedas a directorwho,
fromif duenote,extent that thistheits debtor tobeing

him.makehim, would
thedebtor,theisJohn reallyTo show that Rogers

as athe note wasto that givendefendants attempt prove
of Johnthe name Rogersfor one whichsubstitute upon

ofdirectorsand that thestood as the principal promisor,
in-in fact as the reallybank him partythe regarded

before;asof as wellafter securitiesdebted, the change
accommodation the pres-for whosethat he was the party

the collec-and for whose convenienceent note was given,
and circumstancesit had whosetion of been delayed,

for-in all that was ordone, deliberatelywere considered
note, while hetheborne the bank with toby respect

in a ofremained condition solvency.apparent
note,with theTo this connection of John Rogersprove

acts of several ofof the declarations and writtenevidence
was and admitted atthe directors of the bank produced,

consideredtrial; is,the and the first to bequestion
the facts forwhether it was admitted toproperly prove

itwhich was adduced.
One be to makeanother anmay expressly delegated by

behalf;admission in his and then effect of the admis-the
sion the is clear. Or he beupon principal mayperfectly

ato do a certain or to certain busi-act, conductdelegated
ness of such a nature that its due and prosecu-ordinary
tion concessions to be made the inmay require by agent,
the exercise of the discretion hiswhich it becomes duty

in theto use conduct of the business entrusted. Admis-
sions of this are as thejustdescription binding upon

as are himself inthose which made person,principal by
or another under his instructions. Anotherby specific

arein the words of an tocondition which imputedagent
and formis where athe they accompanyprincipal, part
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of the act which he inperforms his vicarious capacity;
and it is the same whether the isres is thatonegestee
specifically authorized his instructions, or is one whichby
he performs in the exercise of the discretiongeneral
intrusted hisby 1 Phil. Ev. 1101; Greenl.principal.
Ev. sec. 113.

Of the character and force andof words accompanying
of a res a informing part isgestee, strong example put

v. 19Baring Clark, Pick. in222, which the words of one
who had been accredited the defendant as hisby general

oragent, were admitted in themanager, evidence, upon
that he wasground defend-and for theacting speaking

ant, under and within the hisof authority.general scope
onApplication behalf of the tohad been madeplaintiff'

the of the defendant, to aagent into effect certaincarry
whicharrangement the latter had made with the plaintiff.

In to do this thedeclining for his reasonagent assigned
that the which had been received on themoney plaintiff’s
letter of credit had been to theappropriated contrary
faith of the The of thearrangement. reception money
and the manner of its materialwere themisappropriation
facts in the case; and were held to haveplaintiff’s been
well theproved admissions of theby defendant’s agent,
without the himself.calling agent

The decision of that cause well be sustainedmay upon
which come far short of theprinciples comprehending

case made the defendants here. said didWhat wasby
not or form of official act ofaccompany any part any
either of the or of the Green.directors, cashier, This

told the hisperson note,witness that about which he
made was that of now inPerkins, suit.inquiry, paid by
If Green knew that hefact so It was notmight testify.
in his to in behalf of the that suchpower bank factagree
should, for be conceded. is theIt not busi-any purpose,
ness of the cashier to answer such at all. Hadquestions
the witness been able to to the of thefact discounttestify
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the thenold,of new and the surrender of the whatnote
the transactions,cashier those wouldsaid, accompanying
have in a to his narrativedifferent Butappeared aspect.
of a occurrence no is to be thatpast faith beyondgiven
which is accorded the of otherto narrative any person
not under 8 44.Railroad,oath. v. Met. SoGline Western
it be of andRussell,said the declarations of "Webstermay

inBurns. were casual noloose and expressions,They
one case act eitherof an official of offorming partany
those Had of and theparties. the the securitieschange

asof the debtorsubsequent Johnrecognition Rogers
factsbeen those declarants thosepersonally,affecting

facts,so far as related thosedeclarations, to wouldthey
have been is,But the that thebank, corpora­pertinent.

is ation, to those This neverdeclarations. partystranger
authorized the to such. Nor isdirectors make there any
evidence inthat were made connection with the dis­they

of that their onoffice andcharge them,any duty imposed
whose and efficient to theproper rea­discharge according
sonable discretion in directors,vested the therequired
admission or denial such underof facts the circumstances
under which the admissions were to haveshown been
made.

Had the adirectors, as for the ofboai’d, thispurposes
or forcase, other connected with theirany purpose duties,

seen fit anto make official declaration of this sort, that
awould have differentpresented Woodsquestion. v.

Banks, 14 N. H. 101.Rep.
But another and more question is,important whether

the note declared on theis, found,facts aupon void or
a valid It bearssecurity. date the 5th ofday June, 1848,

was in of,and lieu and as agiven substitute for, or a
of a noterenewal for the§1200, of date of September 27,

the1841, by defendants, Morrison,andsigned Rogers and
David C. theWebster, bank;toby payable and this last

named note was to and take a notegiven pay whichup



GRAFTON.262

í>.Pemigewassett Bogers.Bank

who was at thatJohnthe then held Rogers,bank against
indebted to the bank theanda director, beyondtime

of his stock. The notecent wasof givenamount fifty per
the 1841,of act of 3,thein of passage Julyconsequence

thethe directors ofand the betweenwith understanding
it was him asthatand John procured bybank Rogers,

a for own,hisnote, and as substitutean accommodation
it. wholeand Thewas settle questionand he to paythat

27, 1841, was, uponnote ofwhether thisis, September
the in suita notea note or void oneforfacts, validthese

and the samethat,for upona substitute restingbeing
asfall that shallaccordingstand orconsideration, must

andcontract,a valid binding uponto have beenbe found
andlaw,or thereforeprohibiteda contract bythe parties,

void.
of 27,of the noteor SeptemberThe validity invalidity

ofthe true construction the act of1841, depends upon
that note. “Wastheand its1841, upon3, operationJuly

the theoccasion of thatwhich wastransaction making
oneconsideration,formed its thatand which wasnote,

;in and wasthe statute the note aquestionbyprohibited
?contractprohibited

isof the act it “that ifprovided,first section anytheBy
shall,in this State at timea bank after theanydirector of

be oract,this indebted liable to theof bank ofpassage
director to an amount thanhe is greaterwhich fifty per

stock in said ofbank,the which suchcent capitalof
in hisbona holder ownis the whetherright,director fide

or beliability mayindebtedness reason ofbysuch any
or other instrument inbond, ornote, obligation writing,

other orof promisereason any whatever,undertakingby
such directorfor to exerciseshall be unlawful hisit offi.ce

of said or to do orbank,directorof act or'perform any
said or to hisoffice,to duties as suchthing pertaining
saiddirector, so as indebtedness or contin-long liability

saidto an amount thanues cent of saidgreater fifty per
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and directorstock; shall,if such at time while hisany
said or aforesaid,indebtedness continues as exer-liability
cise said office director of said dobank,of or or perform

act or thereto, or to his duties asthingany pertaining
shall,such director, he for offence,such forfeit andevery

the sum &c.$500,”ofpay
This does orsection not render voidprohibit noteany

or other contract at the thetime ofexisting ofpassage
the oract, assumed or entered intosubsequently by any

bank,director of a but only and rendersprohibits unlaw-
ful official act of director indebted toany any the extent

out, so as such indebtednesspointed long continues, and
a for the offence. Itsimposes penalty entire and exclu-

aim is tosive restrain who are thepersons debtors of the
bank a certain tobeyond proportion their interest in its

instock from the ofparticipating it.management
The of the secondprovision section is as follows:

after“That the first of Octoberday next it shall[1841]
be unlawful for director of a bank inany this State, by

ofreason any note, bond, obligation, promise or under-
thereafterwhatever, madetaking or assumed, to be or

indebtedbecome or liable to the ofbank which he is
director, to an amount at one time,greater, any than said

&c.;cent, if,and afterfifty per the said first of Octo-day
next, such directorber shall makeany or assume any

bond,note, obligation, orpromise whatever,undertaking
of hereason which shall orbeby become indebted or

the of which director,liable to bank ho is to an amount
than said cent of hisfifty per saidgreater stock therein,

shall,then such director convictionupon thereof upon
indictment, fined in doublebe the amount of said indebt-

&e.edness,”
has itsThis section for toobject prohibit any director

to or liable thebecome indebted to bank to an amount
his stock, note,halfexceeding by any bon'd, or otherany

or whatever. It bepromise undertaking may conceded,
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would,or unwritten,that such writtenany promise, by
force of the void.statute, be wholly

isconsideration,But such is not the note under which
ofnot the evidence of whatever on theany liability part

It has the hetaken of a note w'hichRogers. place upon
;at the time of the holden but hewas, legallyexchange,

in inwhatever,is not a to this form norany anyparty
assumed,liable bank reason he hasto the of it. Ifway by

manner,in' to suchit,or the sum securedwayany pay by
statute,an is the of theagainst prohibitionundertaking

;not on him it is collat-and therefore but whollybinding
note, it,eral the and of and whateverto independent

thator taint it contaminatecannotpossessinfirmity may
security.

-issection of the statute forbidsIn all that thisshort,
direct-or of the directors. Nothe indebtedness liability

of thisto made liable the terms note.or beappears by
does not come within the-therefore, prohibi-The security,

thetion of statute.
defend-did was to theseAll that procureJohn Rogers

as a fora note to the bank substitute his.ants to give
He' coulddoes not this.section referred to prohibitThe

for such an act. Neither does ithave indictednot been
his,notes in offrom their theothers placegivingprohibit

is forso.are to do No providedif penaltythey willing
an act.such

“ ifit is Thatenacted,the third section any prom-By
madeor shall be orise, contract, agreement undertaking

a in this State,into director of bankentered by any
or assumes tosuch director indemnifypromiseswhei’eby

in inwhole or any liabilitypart, againstanother person,
reason or on ac-incur,such other may bypersonwhich

bank,said ordebt or to wherebyliabilitycount anyof
reasonhimself to liability bydirector subjects anysuch

said orbank,or toof said debt liability byon accountor
or under-of contract,on account promiseor anyreason
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of reference to saidsuch othertaking person, having
contract,debt or said suchbank,to promise,liability

intoentered byor so made oragreement undertaking,
said todeemed and taken bedirector, whollyshall be
unlawful and : that thehowever,void provided, provisions
of this contract,section be held to toshall not anyapply

bill,relative topromise, or undertaking, anyagreement
held saidnote, bank,draft or instrument, uponother by

which such is liable as a thereto.”director party
The areof of the statuteterms this section perfectly

It renders unlawful andand itsexplicit, plain.objects
a tovoid the of director of bank indemnifyanycontract

to the onbank,for debt orpersons liabilityassuming any
awhich the himself holden asdirector is not party.

thethen,It is the of which directorcontract indemnity,
ofis restrained for the benefit thosefrom whomaking

-to the of theinduced, contrary law,be topolicymay
to the bank,debts and liabilities inexceptassume only

himself a thein which he is to paper.cases party
thefirst section of statute directors ofprohibitsThe

from as are debtors ansuch,banks while totheyacting
half their stock.amount exceeding

restrains such officers fromThe second section becom-
to the banks ofin manner indebted whichany theying

ofdirectors, October, 1841,after the first in sumsare day
of half their andstock,the amount aimposesexceeding

of the rule.for each violationpenalty
makes and invoid,unlawfulThe third section express

suchor of. director toterms, undertakingpromiseany
towho assume debt toanythose themay payindemnify
bank; andto the allor incur under-bank, any liability

incursuch directors liabilities ontakings whereby any
of the and of suchaccount debts liabilities other parties

the are void.bank,to
the in inNow, note this action is not com-controversy

in of contracts inhibited theany descriptionprehended by
VOL. xviii. 18
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It a a'statute. is not contract which director becomesby
an amount limitindebted to the bank to theexceeding

isthe law. It not a contract of indemnity,byassigned
thelaw,as is the undertakenby bysuch prohibited
thein of as assumed todirector favor such have debts

is awhich he notbank to party.
is one of those contracts debts assumedIt orperhaps

bank,to the a directordefendants whichthe againstby
undertake to them. It iscannot indemnify per-legally

of the statutethe kind contract whichpreciselyhaps
however, it tonot,tointended discourage; by declaring

and to it ofunlawful but thevoid, bybe depriving parties
and induce-the considerationwhich formedthe indemnity

intofor into it. It was enteredtheir byment entering
hasat the instance of John whoRogers,defendantsthe

in of onethem to the note uponinduced give exchange
in his indebted-liable,was and exoneration ofhewhich
this is not thethe bank. But forbidden byness, to

not asand did extend so far toits; designpolicy•statute
anda contract unlawful void.suchmake

was,of the statute toundoubtedly prohibitThe object
thewith asbanks,entrusted ofmanagementpersons

their fundsfrom to own use thedirectors, appropriating
entrusted to their andcare,banks sothe renderingof

orinsolvent,or at least to affordunsafe unablethem
thethe directors of bank accom-than advantagesothers

desired.an extenttomodations
it seems to deemedsuch have beeneffect purposesTo

as act assuch shallto impose penalties uponsufficient
a certain limit theirwhile indebted todirectors, beyond

banks; to under directorspenalties,prohibit,respective
the samefrom indebted limit,banks becoming beyondof

void;contracts andrender, suchto by implication,and
all directors ofand frustrate contracts whichto prevent

for the of those whomake indemnity maymaybanks
alland to such andbanks,debts liabilities leavingassume
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thesucli the terms ofremediless,debtors by express
statute.

If havethe means in instancethis provedadopted
for ofinsufficient the andintentgeneral purposeeffecting

the it is officenot the of the court to endeavorlegislature,
to effect them means not out the law.by pointed by
Here is a tends the objectcontract which to defeat general
intended be con-to the statute. It is abyaccomplished
tract which the been tostatute to haveappears designed

But it is thatfrom made. whileprevent being apparent
the of the was to these con-design legislature prevent
tracts, it is certain that the means whichvery by they

do sointended to are other than those indicated theno by
statute, and mentioned. allalready notes,By declaring

inlike the one void or acontroversy, mis-illegal, greater
chief follow canthan result from themight law as the

have left it. That have itlegislature deemed abody
sufficient of such contracts todiscouragement avoid and
frustrate the ofpromises which areindemnity supposed,

most cases,in to form the consideration, inducement and
which areupon andindeninity they made, without which

it in bemay, general, thatpresumed would not bethey
made.

The verdict must be set asaside, well theupon ground
that evidence was asadmitted, forincompetent the reason
that the instructions to the wore erroneous.jury

New trial granted.


