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the aid of Britton v.and is not to invoke Turner,obliged
him recover.6 H. enable to481,N. toRep.

moved to set aside theIf the had verdict, theplaintiff
the instructionsmotion must have that theprevailed;
which thededuct the defendant hadjury might damages

sustained erroneous.being
on the verdict.Judgment
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if,variance,is not a the consideration inupon count,It stated the it is
undertook toproved that the defendant do an act in that,addition to

count,the of isnon-performance stated inwhich the as the cause of
action.

plaintiff agreeIf the of the do not inwitnesses their statements, the
find ofjury may upon testimonythe the one theywhom believe.

admitted,deposition, against objectionIf a is thewhich of the opposite
admission,party, bybecome immaterial his in sequel,the of the fact

it,proved by the court notwill afterward consider the objection, or
inquire deposition erroneouslywhether the was admitted.

hearing evidence;is in of a partysaid the isWhat but it is the
jury properof the to draw theprovince inference from his conduct or

silence.

Assumpsit, a contract forupon special the sale and
aoff of There wasdelivery quantity pork. also a count

had andfor received.money
The introduced as a witnessplaintiffs one V. M. Dem-

testifiedick, that,who as their he madeagent, the con-
tract, and he stated it as setsubstantially in theup
declaration, addition,with this that the defendant also

to the teams whenagreed keep shouldthey come to
theremove over free ofpork, night, expense.



coos.296

Richey.v.Morrill

tes-Frizzle,one whoalso introduced IraThe plaintiffs
asdefendantDemick and thehe was calledthat bytified

andit,had made theyto the after theya witness bargain
in hishim the as Demick stated it testi-to bargainstated

theitthat contained about keepingnothingmony, except
himdefendant toldand that the thenover night;teams

inreceived dollars advancehad uponhe twenty-fivethat
contract.the

oncounsel to theobjecteddefendant’s proof,The
declaration;from the but theof its varianceaccount

it theand left totothe plaintiffs proceed,sufferedcourt
To this the defendantwasdecide right.to whichjury

excepted.
the of oneintroduced depositionalsoThe plaintiffs

onthe defendant objected,to whichAldrich,Smith
manner in which it appeared,of the improperaccount

been written. Butcross-examination, to havethefrom
not that theas did plain-itit, appearadmittedcourtthe

it.all in the of Theatinterfered writingcounseltiffs’
that thehowever, layinstructed they mightwere,jury

thecase,of the havingout deponententirelydeposition
thedefendant’s admission thatto the porktestified only

theand defendant’s coun-to thesold plaintiffs,had been
that the of saleat the trial contractadmittedsel, having

it inwas different somemade, thatcontendedwas but
setthe up.fromparticulars contract

tended that onevidence to show Fridaydefendant’sThe
that on which the contract wasweek followingof the

Demick calledafterward,ninemade, days again,it being
asked him to the residue of thedefendant paytheand

and said to Demick that the time fortheof pork,price
and if the nothad that wasexpired; moneypayment

he should take theon the Sunday porkfollowingpaid
farthis,Demick made no to soit, and that replyselland

counselcould recollect. The defendant’switnesstheas
the in casethe court to instruct that theyjuryrequested
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andsaid, hearingfound that in thethe defendant presence
theof for the ofDemick, moneythat the time payment

declara-had thatthen, unless Demickexpired, disputed
thereto.tion of the defendant, it was assentingvirtually

The it tocourt declined the but leftso to instruct jury,
evidence,the to from and otherdetermine, thisjury

whether he did assent or not. To the defendantwhich
excepted.

A the theverdict was rendered for whichplaintiffs,
the moved court todefendant, errors,for thesupposed

sot aside.

for the on the of varianceHeywood, plaintiffs, question
4 13 E.665; 266; 285;cited 1 Taunt.Chit. Pl.Doug.

6 218; 267;8 do. do. 31-71.7; Stark.

cited 12for the the samedefendant, toCooper, point,
Ev. 461.54; 198; 485,N. H. Peake’s Ev. Stark.Rep.

the verdict have comeJ. Several toWoods, objections
infor consideration this case.up

the first it is said that there is aIn varianceplace
the declaration and the evidence. The evidencebetween

indefendant,is that the addition to the under-special
for the of thewhich action isbreakingtakings brought,

also to the team that he shouldkeep plaintiff’spromised
send for the statedOne witness the contractpork. as

embraced this while another, who washaving stipulation,
on the hadcalled whenby parties thethey completed

to listen andcontract, bear witness to its statedterms, it
theas declaration set it and without theup, under-special

of the defendant to the team.taking keep plaintiff’s
isAnd this the variance.alleged

There are two answers to this Theexception. plain-
tiffs have their actionbrought the defendantagainst

—a contract which for considerationsbyupon which they
VOL. xvm. 20
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have forth,set and which werecorrectly obligedthey
—to set forth the was to sellcorrectly defendant bound

and to adeliver them of suedo notquantity pork. They
the defendant It befor not their team. mightkeeping

refused,shown, andthis,that to doperhaps, they agreed
or do thisrefuse;that to andit, did not butthey agreed
is it wasnot what the andfor,claimplaintiffs damages

it.oftheir to waive the matter and all mentionomitright
a defend-Such omission is not material one which thefor

theaction,ant can defeat the or insist ason, impairing
H.of the contract. Favor N.Philbrick,v. 1identity

and authorities there cited.333,Rep.
under a countmaterial, if,But if the variance were and

nota to deliver the couldpork, plaintiffsupon promise
deliver if his also sweara to witnessesprove promise pork,

ondefendant at the same time request,that the promised,
asevereteam,the it would uponto beplaintiffs’keep

his wit-suit,he must fail in his ifto hold thatplaintiff
termsor did not understand therecollect,do notnesses

It is a well settled princi-of the contract alike. perfectly
shallathatevidence,,the law of partyof althoughple

a witness whomthe character ofnot ordinarily impeach
histhathe otherintroduced, show, proof,he has bymay

him.and contradict 1 G-reenl.is mistaken,witness may
couldfew actions443. thatsec. WithoutEv., privilege

Thethe of witnesses.testimonybe maintained upon
on this head.the court was correctofruling

of athe witnesstaken to testimonywasException
inused a fact that was thewas to provewhose deposition

circumstancesadmitted. Under thesethe trialofcourse
werehow thejustwill not inquire exceptionscourtthe

Itits would beagainstwere urged reception.which
of the andlaw,the per-with technicalities whollytrifling

use, an error cannotto suffer which possiblytheirverting
in madea toverdict,had an influence beprocuringhave
it aside.ofthe occasion setting
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plaintiffThe s’made,defendant in of thethe presence
anservant, true, affect orwhich, if wouldassertion, wholly

take their theof The receivedaway action. servantright
communication in insists that theThe defendantsilence.
law ofinterprets that silence as an admission the truthof
the assertion.

an theobvious of the ofOmitting question, authority
servant, his master’sto admitby express awaylanguage,

in therights circumstances of this it is sufficient tocase,
that thedeny law the of a to besilence partyinterprets

an admission in aof all that he hears. is saidWhat par-
thety’s but it ishearing provincebemay proved, peculiar

of the the behaviorto a constructionjury put upon party’s
at such he istime. that he is silent becauseThey may say
afraid to or because he is struck dumb with amaze-speak,
ment and falsehood,at orthe of thedespair audacity

said,because he in the as soacquiesces thing perfectly
understood the as not hisbetween parties requiring express
assent; inor, draw such inference asshort, they may they
think to be drawn from in itself,conduct with-ought that,
out the aid of iscircumstances to it,explainsurrounding

equivocal.extremely
The court refused the instructions demandedcorrectly
the and his must be overruled.by defendant, exceptions

on the verdict.Judgment


