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be given her, becoming void before the decease of the tes-
tator, by her death, without issue, that provision in the
will was to be regarded ag if it had never existed. If the
provision is inoperative as a devise and as a power of
alienation, it certainly might be held to be inoperative to
defeat the devise to the defendant, because, whether as an
estate or a power, neither in fact ever vested or existed.

But here, as we have seen, there would have been no
repugnancy if Huldah Straw had survived the testator, and
taken the estate devised to her.

The devise to the defendant, which, if Huldah StraW
had lived, would have constituted an executory devise,
changed to a vested estate, with a right of possession, she
being dead without issue at the testator’s decease.

It has not been argued that the vesting of the estate in
Huldah Straw was a condition precedent to render the
devise to the defendant operative, nor is there any thing
in the provisions of the will which could sustain such a
position. _

Judgment for the defendant,

‘Wammney ». CiLiey.

Under the Revised Statutes, chapter 208, section 7, the trustee’s answer
may be prepared out of court, and with the aid of counsel.

Formren ArracEMenT. The plaintiff; having elected
to take the disclosure of the trustee, filed an interrogatory
for that purpose. To this interrogatory an answer was
prepared out of court, in the absence of the plaintiff’s
attorney, and in the hand-writing and under the immedi-
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ate direction of the attorney for the trustee, and was fur-
nished to the plaintifi’s attorney as the disclosure of the
trustee. The plaintiff”s attorney objected to reccive the
same as such disclosure, or any part thereof, or as a proper
answer to said interrogatory, and moved the court for an
order on the trustee to make answer in open court.

G. Y. Sawyer, for the plaintiff. The attorney of the
trustee ought not to prepare his answers for him, nor
write them. The statute, chapter 208, section T, Revised
Statutes, requires that “every person summoned as trus-
tee, as aforesaid, may be put to interrogatories as to his
liability as such trustee; which interrogatories and answers
shall be in writing, and subscribed and sworn to in open
court, or before some justice of the peace, if the parties
agree.” This intends that the disclosure shall be in the
hearing of those in interest.

D. Clark, for the trustee. The practice has been for
the plaintiff’ to file interrogatories, and then for the other
side to answer. The statute requires that the answers
shall be in writing, and he shall be allowed an attorney.

In Massachusetts an attorney may make and subseribe
the answer.

Grironrist, J. The Revised Statutes, chapter 208, con-
tain general provisions concerning the trustee process,
and for ascertaining whether the party summoned is
chargeable as having the effects of the principal debtor,
subject to the claims of the creditor. In addition to such
disclosure as the trustee may exhibit wpon the return of
the process, the plaintiff has the right of subjecting him
to special interrogatories, tending to elicit the facts that may
be pertinent to the general question. In addition to this,
he is entitled to an inquiry before a jury, and to their ver-
diet upoun the evidence, including the examination of the
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trustee, taken in the manner that is pointed out by the
statute referred to. Sec. 28.

The question here presented is, whether the answer of
the trustee, prepared by his attorney, or with his aid and
under his advice, is a sufficlent answer within the mean-
ing of the Tth section of the chapter.

‘We are not to suppose that the statutes in relation to
. this subject have been framed upon the hypothesis that
the trustee has, in general, a motive or a desire to evade
hig just liability to the plaintiff, since the demand of the
plaintiff is only to the extent of the just claims of the
principal defendant, and it is not to be presumed that the
trustee has any choice between the parties to whom he
may deliver the effects in his hands, and so discharge him-
self of his trust. There exists no legal presumption that
the trustee will seek, by false or evasive answers, to grat-
ify a possible preference that he may have between the
two different modes that have been suggested, for effect-
ing his own discharge from a clear obligation.

His examination, therefore, is like the examination of a
party by his answer in equity, and he is, for obvious rea:
sons, entitled to the aid and advice of counsel, to guard
him against inadvertent admissions and statements that
might have the effect of charging him unjustly, and against
his meaning and purpose. A different practice might lead
to very injurious consequences as it regards the trustee
bimself, and the course 'suggested by the motion would
be a highly inconvenient one.

There seems to be nothing in the 7th section of the
statute, or in the 27th, relating to a like proceeding, that
requires the examination to be in the presence of the
plaintiff’ It requires the answer to be in writing, and
does not require'any oral eommunication between the
party making it and any other party. This leaves him
the right to set down the answer himself, or to cause
another to do it for him ; and it is difficult to imagine any
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Jjust reason for the claim of the plaintiff to be present while
the necessary instructions for drawing up the answers are
given, or any fair advantage that he could derive from
being present on such occasions.

The law has afforded him, by the privilege of extended
examination and an ultimate appeal to the jury, all requi-
site facilities for detecting evasion or falsehood in the con-
duét of the trustee, and of charging him accordingly. In
this proceeding the statute contemplates no more than
that the trustee swear to the written answers. By this
his conscience is bound, and the penalties of the law that
follow upon false answers are incurred as fully as they
would be by the practice suggested.

. Motion denied.

Lunp’s Perrrion.

By the Revised Statutes, chapter 165, section 9, the widow of a de-
ceased intestate, who has left no lineal heirs, is entitled to one half of
his real estate, subject to debts, in addition to dower.

Prririony of Mary Lund, representing that she was
widow of John Lund, late of Merrimack, deceased;
that the deceased was intestate at the time of his death,
and left no lineal descendant, but left cortain real estate,
described in the petition, of which she is entitled to one
half, after the payment of the debts and expenses of
administration, in addition to her dower; that the said
real estate is not needed for the payment of the debts or
expenses of administration ; which said real estate is owned
and occupied by said Mary Lund, in common with David



