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Daniels.Marshall v.

note, a ofthat sumpurportingAn upon promissoryindorsement a
date, tosufficientmoney a is not of itselfpaid upon particularit atwas

time, of thetake case outthat and thus to thepaymentshow such at
statute of limitations.

Assumpsit 1837,2,datednote,a Mayupon promissory
withorder,or in one$50,for to the plaintiff, year,payable

1845..18,interest. "Writ November
thethata brief statementPlea, issue,the withgeneral

limitations.relied the statute ofdefendant upon
on,declared uponThe the noteintroducedplaintiff

$13, datedindorsements, Augustwere two one ofwhich
1840.1,; $20,1839 the other of dated25, January

defendantcase. TheThe his>here restedplaintiff
incumbentthat it wasa on thenonsuit,moved for ground

saidthat $20the to show other evidencebyupon plaintiff
1840, the court over-the of buton first January,was paid

motion.ruled the
totendingintroduced evidencethenThe defendant

the second ofon daywas actually paidthat the $20show
introduced evidencethe1839, andNovember, plaintiff

firstniade saidwas onshow that theto paymenttending
made on thethe indorsement1840, andof January,day

same day.
whole evi-the that from theif,The court jurycharged

found that said wasthem, actuallydence before they $20
be, thetothe itand indorsed on thatday purportedpaid

limitations,not the ’statute ofwould be barred bynote
forto verdictwould be entitled theirtheand plaintiffs

that;due the note foundbut theythe balance upon .if
thenon the 2d November, 1839,was ofpaidmoneythe

and entitledbarred, the defendant would benote wasthe
their verdict.to

thefound a verdict for andtheThe plaintiff,jury
amoved for trial.defendant new
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defendant,for the cited v. 4Stickney, Whitney Bigelow,
182;v.111;Pick. Roseboom 17 Johns.Billington, Angell

262-5;on Lim. Greenl. Evid. 145.­

Bell for the cited 1Tuck, Greenl. 2dEvid.,plaintiff,&
149.ed.,

Parker, C. More sixJ. than had fromyears elapsed
the time when this note duebecame thebefore commence-
ment of this action. A the note isrecovery there-upon
fore barred the statute of theby limitations, unless plain-
tiff can show such a it, debt,of as a withinrecognition
six next the as willyears suit, be sufficientpreceding to
take case thethe out of of the statute.operation

thisEor the in thepurpose relied,plaintiff first
aninstance, indorsement theupon note,appearing upon
§20,of as inof the sum received thewithin sixpayment

indorsement,But that alone, was notyears. evi-standing
dence that was made at the time itsany of date.payment
The was thenote in of thepossession Theplaintiff.

inindorsement, inferred,it is his Ithand-writing.wasv
indoes not to have been that of theappear defendant,

nor was evidence introduced to connect theany defend-
ant it. thewith Whether made it or isnot there-plaintiff
fore immaterial.

is theseThere under circumstances no presumption
made atthat the indorsement was timethe of its date,

thenor that defendant made a atpayment that time.
There was inerror, therefore, the which inruling, was,

that theeffect, wasindorsement primá evidence offacie
the the defendant, andpayment by insufficient, the
absence of evidence to the to take easethecontrary, out

statute;of the for unless it had that effect the plaintiff
had case,shown no and the motion for a nonsuit was

made.rightfully
This error in the of the court is notruling corrected by
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a non-a forthe motionWheresubsequent proceedings.
evidence, overruled,issuit, for want of erroneouslythe

defendant, motion,the instead hisand of uponrelying
himself, orcase, and the defectthewithproceeds supplies

fur-is beyondotherwise thedispute, rulingit supplied
thisfor a But is notnishes no new trial. thatground

made thecase. The indorsementhavingruling presump-
date, theof the timetive evidence a at thepayment of

was thrown the defendantburden of proof thereby upon
and so matter stoodthat theto rebut presumption,

theThe werethe trial. authorized byjurythroughout
into consid-to take the indorsementof the courtcharge

andevidence, evidence,the othereration as withalong
thatthetheirhave found verdict upon suppositionmay

toto entitle thethe indorsement was sufficient plaintiff
defendanttherecover, unless the the ofon partproof

Theresuch at that time.showed that no sum was paid
amust, therefore, be

trial.New

Smith & a.Marsh v.

cannot, against by mortga-in a suit him hisinmortgagor possessionA
mortgaged specialof nonpremises, pleadgee, possessionto recover the

tenure.
abatement,join in in if the is bad asplea pleaaseveral defendantsWhere

defendant, as all.it is bad toto one

assigns, claiming mortgage,title as of arehis entitledandmortgageeA
recoveryentry againstthe of the possessiona of forto maintain writ

of theoccupationthe actualany premises.one in

theEntry, 1846,dated in which28,ok JanuaryWrit

inof a of landdemanded the tractpossession,plaintiff


