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would be court;evidence on a before the that thehearing
sotestimony trial,taken be used the faralready may upon

as it is evidence, and the havecompetent that parties
toliberty introduce other Eithertestimony. mayparty

call the defendant who inter-Robinson, to have noappears
est, as a witness in the cause.

WolfboroughThurston v. Bank.

bill,In order to sustain an auponaction bank promising payment
demand,upon there a payment,must be demand of or circumstances

demand,must exist aexcusing although the bill not made payableis at
any particular place. difference,There is materiala in respect,this

note,promissoryabetween and banka bill'issued for the purpose of
being moneycirculated as or its representative.

limitations, therefore,The statute of does not runningcommence upon
a immediatelybank bill upon beingits issued.

dooTs, business,If the bank closes its and has no ofplace a demand is
not innecessary order to uponsustain an action its bills. But that is

equivalentnot to such a anddemand refusal as that the statute of
beginlimitations to run fromwill the time itwhen thus closes its doors.

Assumpsit, for had and received. Writ- datedmoney
5, 1845.August

The the ofplaintiff as foundation hisspecified, suit,
bills,bank of difieren! denominations andsundry dates,

between 10, 1,andJuly 1837, 1838,October amounting
the whole toin $231, and to have been issuedpurporting
said hank.by

The defendants thepleaded issue, andgeneral gave
a briefnotice, that shouldby statement, they rely upon

statutethe of limitations.
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Bean,B.The evidence tended to that oneprove Cyrus
some time in summer received from his1844,the of

informa-Bean, the bills in withbrother, question,Joseph
to and athistion that plaintiff, requestthey belonged

and demandhe them for thethat would present payment,
he forthem;for that went soon after that purpose,specie

the cashierandclosed,and thefinding banking-house
he went into the store of DanielOhio,to Pickering,gone

bank, who was a stockholder who had(andnear to the
1843,the bank to his term ofof whenupbeen president

since time nowhich or. directorsoffice expired, president
and the of twothere,been between hourshad appointed),

p„ he said to saidm.,and three o’clock billspresented
in Pick-and demanded whichspecie,Pickering, payment

sincerefused; the no billsering that bank had issued
closed for most ofand been1839, the banking-house had

1841,had redeemed no bills sincesince,time andthe
that said told that the billsand belongedCyrus Pickering

him.the and were forto plaintiff, presented
theaction,the maintenance of thisTo upon foregoing
no sufficientthe defendant becauseevidence, objected,
made atthe demand not thedemand was beingproved,

that theand the evidence showedbecausebanking-house;
more than2,since March 1839,had issued no billsbank

suit.yearssix to thisprior
and thetheBut the court overruled jury,objections,

defendantsreturned a verdict for the thehaving plaintiff,
for a trial.newmoved

for the plaintiff.Fogg Vaughan,&

for the defendants.helder,Batc­

C. There areParker, J. eases which hold that an
action commenced amay’be bank onupon note, payable

but which is notdemand, atpayable any particular place,
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493,Johns.of 18without demandany prior payment.
v.3 HaxtunMcCracken; 1,Bank v. Wend.Niagaraof

; S.; 1 U.Me. v. Damariscotta Bank­241, Bryant18Bishop­
1 Bank382, v. VanSouth. State395, 28,Dig. pl. citing

Horn.
There are other cases whieh militate somewhat with

those we concur in thecited, and cannotjust opinion.
19 323, C. Bank v.J.,Johns. Cha­Spencer, Co.Jefferson

;pin­ Wilde,16 Mass. Hinsdale Larned.68, 69, J., v.
We do not on whieh tosoundperceive any principle

notes, demand,bank ondistinguish payable generally,
from inat athose on demandpayable particular place,

this andto reasons existregard question; very cogent
it should be held annot that action themwhy upon

issued,accrues the asto holder soon as are withoutthey
for unless there is toany request payment, something

excuse the holder from suchmaking request.
notes on thedemandPromissory payable are, by import

of terms,their Butupon request. settledpayable long
construction, them as evidence that isregarding money
due from the to the holder, makes thempromisor payable

as if the note had contained a togenerally promise pay
a sum of to the withoutmoney holder, anything super-
added. isIt held that a is sufficient demand,suit a which

the of a andimplies demand, thennecessity negatives
the of such demand anecessity suitany by sustaining
which is to be foundedsupposed demand,a whenupon
none has in fact been made. The writ is in no sense the
demand which the suit isupon founded. This construc-
tion makes it the of theduty maker to seek the holder,
and make withoutpayment anddemand,any himcharges
with if he sofail toneglect do.

But this rule in relation to promissory notes, whieh
to thegives a notpromise insignification entirely accord-

ance with the terms of the instrument, does not neces-
furnish the in relationsarily to bankprinciple notes.
vol. 26xviii.
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There ais material difference between a not©promissory
and a bank note. Banks are chartered for theusually

■ of which are intendedpromises, to bepurpose issuing
as and to fromused handpass to handcurrency, as money

its Underor suchrepresentative. circumstances, when
issues its tothe bank certainpromises sums to thepay

it cannotbearer, demand,on be thatfairly understood the
theassumes of all holdersduty thecorporation seeking

andnotes, demand,of its withoutpaymenttendering any
in for notthat it is default it. Itdoingor is not always

notes,in case of promissorythe for the promisorpossible,
and tenderfind the holder Itto would bepayment.

in case of bankthe notes. Banks havequite impossible
of and thebusiness,a is tousage onusually place pay

whether theat that or not noteplace,presentment speci-
as the of Such isfies that doubtless thepayment.place

of the Bankscommunity. are in faultunderstanding
refuse suchto uponthen when they pay presentment,

notand before.
on bankotherwise, notes,Were it actions like those on
demand,notes on would be bai’redpayablepromissory by

on tbelimitations, expirationof of sixtbe statute years
when ordated,tbe time were lastthey issued.from

astonish thea wouldSuch Onecommunity.principle
at the date of athinks of bank iflooking note, ithardly

he Such would he theto genuine. consequence,appear
that there a causeof was ofhowever, holding action,

demand, bn the issue of theimmediatelywithout note.any
athealthough general principle requires demand,But

so conduct as to waive to insista onmay any rightbank
demand; and the defendants have done soa here.

shut their and had nobank ofplaceWhen busi-they up
a indemand the usual andness, thethey precluded way;

their bills not bound to seekof were the officersholders
elsewhere,the for theof hank ofpurpose demanding

16 East Howe v. Bowes.112,payment.
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cannot, however, avail tothemselves of this avoidThey
means of the ofpayment by statute limitations. Al-

this released the holderthough from the ofnecessity
—a demand, havewould beenmaking which useless there

no at their ofbeing person business whomplace upon
—to themake demand it did not release them from their

to Nor didpromise it show such a refusal to inpay. pay,
relation holder,to or in to allrelation theany particular
holders of a ofbills, that cause action aroseimmediately

of bank,the the without actualupon demandanyclosing
or on holders,the of the who were not boundoption part
to the hadtake notice that bank shut its doors. ifNor, it

fact,were shown that knew that are to betheythey
as in didif notregarded default, actthey immediately

that itsThe bank issuedupon knowledge. having prom-
ises, demand,on was theit at of thepayable pleasure
holders when made,the demand should bo and their right
of action commence. The so actbank as to waive amay

to insist a demand, withoutright upon thedepriving
ofholders their to determine the time whenright they

will seek a of action.payment, by asserting right
on the verdict.Judgment

PerleyLadd & & a.a. v.

in maycommon to theirSeveral tenants elect consider asrights an undi-
them,vided share belonging to all of and institute a petition for par-

intition between themselves and the other tenants common.

Petition eor Partition. that if theObjection, peti-
tioners are áre tenants ininterested, they common, not


