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is a of against grantorIt not broach a covenant incumbrances that the
had, conveyance,to theprior uponcaused water to the byflow land
means of a dam he had a rightwhich to build.

Covenant. The declaration stated that the defendant,
for aon a and consideration named, to theday conveyed

land,a tract of mill described inplaintiffs privileges,with
and thedeclaration,the deed ofby cove-conveyance

that the were free allnanted ofpremises incumbrances.
the aver the time ofthat at the con-plaintiffsWhereas

were not free of incumbrances,so but that,veyance they
the more thanon before, thecontrary, twenty years

or his a whichdam,defendant erected he hasgrantors
since maintained,ever below the land con-immediately

means of which the water of a stream therebyveyed,
has been caused to adrown to wit, threeflowing portion,

land,of an acre of the and the defendant hasquarters
so to maintain the dam,the &c.right

The defendant demurred generally.

for theCushing, defendant.

theforSnow, plaintiff.

Gilchrist, A,J. land, builds a dam andowning flows
It, as he He thenlawfully themay. land aconveys with
covenant incumbrances. Is this anagainst ?incumbrance
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ofhe him as thedid was done proprietor"What by
a asdid not any bodyHe acquire rightland. against

ofis a andand itso, misapplicationelse to do perversion
thisa man can a ofthat acquire rightto saylanguage

himself.askind, against
the land in a certain.to usehad been accustomedHe

soHis to doaand for purpose. rightparticularway,
as it arose from his ownership,hiswith ownership,ceased

incumbrance,an whichsense of the wordis in noand just
use,a third for a cer-toacquired by personthe rightis

in of theland,the owner’s derogationtain purpose,
dominiumand inconsistent with the plenumowner’s rights,

and exertshas over the soil.he ordinarilywhich
land,as of the he held itthat, ownercannot sayVe

it,a or hishis to servitudeto ownsubject uponright
land,it. the he did with it as heto flow Owningright

use he to make of not toit,and for any pleasedpleased,
another. He was liable to no one.ofthe damage

after he con-others, if,liable to sold,He havingmaybe
But that is not this case. Theit as before.to usetinue

on theto recover thatis brought groundaction damages,
or that some one had the to usehad thehe right, right,

sale,it after the reason aland ofbythe by flowing right
was nottime,at the that theextinguished byexisting

sale.
water,land covered with but it doesA man may buy

water is anthat the incumbrance in afollownot legal
It be athe word. natural ofmay water,sense of body

lake, instance;for or itor be water whichas a maypond
has caused to flow and standone against right uponsome

neither case canIn it be called an incum­land.the
.brance­

is there the aet ofwater- tortiousthrough anyIf the
lies at law. If it is a naturalthe collectionone, remedy

theit is what took his deed.water,of purchaser, by
the on demurrer.Judgmentfor defendant


