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Bruce v. Snow.

“to which the defendant or offersswears, to unlessswear,
the creditor that hewill swear has not, or indi­directly

ortaken received more than after the raterectly, willingly
of six annum,”cent H. 134.N. Lawsper per &c.

It has held that this tobeen statute was not applicable
the case in which the a bond of theis holderplaintiff fide

ma­suit,note in received it for itshaving value before
and of casewithout notice the suchInturity, usury.

anddismissed,the is no isplea required.replication
3v. H. 11Marsh, 119; Little,N. v.Forbes Rep. Williams

do. 66.
But such is not the case. The note and mort-present

came into the hands Eastman and Duttongage of Tyler,
overdue, and therefore to the defence set Thesubject up.
case therefore falls the statute,within of theprovisions
and the must the usualplaintiff toreply prac-according
tice.

Motion and leavetooverruled, replygranted.

Bruce v. Snow.

up agreementset as anpaper bya is not admitted as such theWhere
it,sought byto be affected there is aparty but conflict of evidence upon

not,it be such orquestion agreementthe the courtwhether will not
testimony prove agreementadduced to a verbal differingexclude from
terms, merely juryin but direct the to disregardit its will such testi-

they agreement.in And themony, case written

Trover, hand,for a note of dated 18, 1846,February
for to Proctor & or on|528.45, Kendall, bearer,payable
demand, andinterest,with thesigned by plaintiff".

trial,On the it that one Buckmau wasappeared
on the ofKendall,at the suit of Proctor & dayattested
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the defendant,a writ whichnote,the date of the upon
The was torequestedtheir made. plaintiffhadattorney,

so, or toto do pay anysettle refuseddebt, thingthe but
said that it washowever necessarytowards same. Hethe

and heclothes,his thatfor and obtainBuekman to go
at officeSnow’sfor hiswould be appearanceresponsible

at name.such time as wouldSnow
a note for the debt andto drawSnow then proposed
and to ifcosts, the to be up,for sign, givenplaintiff

such time as theBuekman at office a-tshould be Snow’s
drawn,The note was thereuponshould on.parties agree

which this suit hasconversion ofwhich is the one for the
sameto thebeen and it, paper,uponappendedbrought,

memorandum :was the following
“ have this 18th&Kendall daysaid ProctorWhereas

Gf. Buekman to be1846, caused Williamof February,
an accountto recoverwrit of mesnearrested on a process

is due this :on whichBuekman,said day $528.45against
the office of A. F.shall be atif said BuekmanNow

9 to 10 o’clock in the fore-fromClaremont,in saidSnow,
month, then saidof thisof the 20th day presentnoon

itdelivered otherwise shalland bovoid, np;shall benote
theaccount said Buck-and the saidin force, againstbe

shallman be discharged.”
and thethe memo-note was signed plaintiff,The by
in namethe defendant the ofwasrandum signed by

and remained attached to the note.Kendall,&Proctor
theinsisted that memorandumtrial,At the the plaintiff

made;as and there anot contain the wasdid agreement
this and thein the evidence on point, uponconflict

assented to thethe ever writingwhether plaintiffquestion
that heitdrawn,it was appeared requestedafter although
toreduce their Anddefendant to writing.the agreement

that theto show, agree-defendant offered by parol,the
same shouldthat the bewas",the notement concerning

should be at Snow’sthat Buekmanup, providedgiven



SULLIYAN.516

v.Bruce Snow.

office at time betw-een 9any tbe hours of and 10 on’ the'
20th of February.

To the admission of this evidence the defendant
theobjected, that theupon had beenground agreement

made in behalf of Proctor &Kendall in and thatwriting,
that agreement could not be or bychanged explained
parol But thetestimony. court admitted the plaintiff’s

andevidence, the if satisfiedthat werecharged jury they
that the thatwas so set forth in the oragreement writing,
the plaintiff to that as theassented agreement,writing
then the verdict should the unless hedefendant,be for
had with its terms. should becomplied But if they
satisfied that the evidencewas as theagreement plaintiff's
tended to show it to have the should be forbeen, verdict
him, 'if he had it.kept

The defendant the andcourt,to the ofexcepted ruling
a verdict returned moved tohim,been againsthaving
set the same and aaside, for new on account of thetrial,

to.ruling excepted

E. L. for the defendant.Cushing,

P. C. Freeman, for the plaintiff.

Woods, J. A made was,at this trial whetherquestion
the memorandum annexed to the thenote contained

whichagreement the to settle the termsmade,parties
and conditions which the note should beupon given up
to the The defendant assumed it didplaintiff. that con-
tain the and therefore contended that verbalagreement,
evidence should not be admitted to a differentprove
agreement.

The that heplaintiff, however, ever admitteddenying
the as the or ever assented to itswriting agreement,
terms, anto show thatproposed, nevertheless, agreement
was made between the the ofparties, by performance
which on his he became entitled to the note.part .

The was not the and there-writing signed by plaintiff,
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fore wanted of histhat beingstrong proofpresumptive
whenwhich courtsagreement, upon ordinarily proceed,

determine the has sothat written beenthey agreement
of the wellestablished as to call for thefully application

known rule of admissionevidence, which theprecludes
of to contradict the writing.testimony

theof"Whether the was in fact thewriting agreement
as it a for thewas, is, Uponparties always question jury.

side,this eitherevidence was accumulated onquestion,
theand there clear on partwas not that preponderance

of one or of the that call for orother could possibly
notthe of the rule. couldjustify The courtapplication

that thethe instrument was onbut,say proved;clearly
the evidence as thewas such wouldcontrary, justify

in that it was thenotjury finding agreement.plaintiff’s
theBut ease was founded on anplaintiff’s agreement;

and unless the one it that hehis,wasproduced required
should have leave to prove what it was.

The inwere, it in-jury wouldeffect, seem, properly
structed, ifthat the was theproducedwriting plaintiff’s

and so foundagreement, them on the evi-by weighing
dence, should nothey inquire further as to what the

was, noragreement evidenceregard any to showtending
a different agreement.

But if should find thatthey the had notplaintiff
the for theyhisadopted thenwriting agreement, might

whether had beeninquire and what itany made, was.
ruleThe which excludes unwritten to contradictproof

aor the terms of writtenvary can beagreement, applied
when the writtenonly is to ex-agreement haveproved

isted between the When the affirmative isparties. per-
clear the court will the rule andfectly theapply reject

When,offered inproof. as this it ishowever, case,
thedoubtful, are directed to ifjury and a case isinquire,

made, to the rule.apply
The evidence was andadmitted, there must beproperly

on the verdict.Judgment


