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Com. Dig., Baron & Feme, Y. It seems, of course, that
the defendants might have demurred, the matter being
apparent upon the face of the declaration.

“An action on the assumpsit of husband and wife,
against both, is bad, for quoad the wife the promise is void.
Chit.’Pl. 66, Tth Am. ed.

“The defendants, man and wife, are jointly charged
upon an assumption made by them to the plaintiffs, in
consideration of money had and received by them for the
use of the plaintiff. IHere is an attempt to charge a mar-
ried woman on a contract made by her jointly with her
husband during the coverture. This is not warranted by
any precedent or principle that I have heard of. A mar-
ried woman can make no contract..’” Per Tilghman, C.dJ.,
1 Binn. 586, Graper v. Hckart; and the judgment was
arrested.

The authorities on this point are abundant and con-
clusive.

This case well exemplifies the rule that the court will
look to the first fault. As the case stands there must be
judgment for the defendants, on the plaintiff’s demurrer to
the plea, (notwithstanding the demurrer was well taken,)
because the declaration is bad.

Prizgr v, PivgmaM.

Liquors, bought for the purpose of being retailed, become, notwith-
standing that purpose, the property of the purchaser; and if bought

" through the agency of aparticipator in the illegal intent, the effect is
the same; and a delivery to such agent is a delivery to the principal,
and he may maintain trespass for a violation of the possession.

Truspass. Some of the articles taken were spirituous .
liquors, purchased and kept for sale by one Pettengill, as
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agent of the plaintiff, and were attached by the defend-
ant, a deputy sheriff, as the property of Pettingill, neither
he nor the plaintiff having a license to sell.

To the plaintifi’s right to recover, the defendant
objected that the liquors were purchased by Pettingill as
the agent of the plaintiff, for the purpose of being sold in
violation of law, and were held for that purpose at the
time of the seizure ; that the plaintiff had no possession
except by virtue of the contract with Pettingill which had
for its object a violation of the law; and could have no
possession in law by force of such contract; and that the
plaintiff’ could have no such property in liquors kept for
sale without license, as would enable him to recover their
value.

These objections having been overruled, a verdict was
returned for the plaintiff, to be set aside, and judgment
rendered for the defendant, or judgment entered upon the
verdict, as the court, upon considering the objections, may
direct. :

Lerley, for the defendant. The contract of agency be-
tween the plaintiff and Pettingill was for an illegal pur-
pose. Its object was to violate the law, and the contract
was therefore wholly inoperative for any purpose; it had
not the effect of vesting in the plaintiff’ a property in the
liquors. Ie had no such property but for the agency,
and the agency was a contract tainted with an illegality
which rendered it imoperative. Roby v. West, 4 N. L.
Rep. 285; T Taunt. 246.

You cannot get along without the illegal contract.
You must use it to establish the plaintiff’s right, and the
law will not permit this illicit transaction to stand as the
support and basis of a right.

If an immoral book be published, the court will not
protect the copy. T Ves.1; 1Jacob471; 1 Merrivale 435,

An action will not lie against the hundred for the
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destruction of an immoral book. The court will not pro-
tect the copy of a book, the sale of which would be illegal
on account of its immoral character.

Here the sale of the spirits would be illegal. They
were in possession of an agent for that illegal purpose.
The plaintiff’s possession is constructive, and depending
upon the illegal contract.

Minot, for the plaintiff. The defendant’s position would
result in allowing any one to take possession of the prop-
erty. The goods were the plaintifi’s. They were paid
for with his money, and bought by one charged with the
duty of doing so. The property draws to it the pos-
session. '

The doctrine of Roby v. West does not apply to this
case. The right of action here does not depend on the
contract, but upon the property. There it depended on
the contract.

The mere intention of the parties to make an illegal
use of the goods, does not divest the property of the
owner. The intention may be abandoned.

Grromrist, J. If the purpose for which the contract
was made between the plaintiff and Pettingill had been
carried into effect, the conduct of the agent would have
been a violation of the law. At least, he would have
aided another to violate the law. If an action had been
brought to carry into effect a contract made by two to
violate the law, it could not be maintained ; for the law
does not assume to enforce agreements to disturb society,
and the true purpose for which laws are made are not
promoted by causing such compacts to be kept.

But the law is neutral in such cases, and will not, in
general, aid parties who have actually performed an un-
lawful contract to recover mutually what each has parted
with.
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If an agent makes a purchase for his principal, and
takes a delivery of the chattel, it becomes, by the act, the
property of the principal. The property is transferred
from the vendor to the real purchaser, and the construc-
tive possession attends the property. Such is the case
when the transaction is lawful.

The defendant’s position is, that the plaintiff had no
possession but by virtue of the contract with Pettingill to
hold it for him for an illegal purpose.

But conceding that the agency, having been contracted
for the purpose of ultimately violating the law, was an
illegal contract, and one which the parties bad no right
to make, and one which neither could enforce as against
the other, it would be going much further to deny that it
was an agency, and that, to the extent that it had been
executed, was at least as good as other illegal contracts
that the parties have carried into effect.

Now, by reason of the relation of principal and agent,
the purchase of the liquors, made in form by the latter,
vested the property and the attendant possession at once
in the plaintiff. It is an error to suppose that in order to
maintain an action for the thing sold to the plaintiff, he
must first enforce the terms of an illegal contract. The
contract has in fact been fully executed by the act of
purchase in the agent’s name. Upon the ground, there-
fore, that the plaintiff and Dettingill were violating the
law in purchasing the spirits for the purpose indicated,
the defendant’s position seems insecure.

But purchasing liquors for the purpose of selling with-
out license, is not an ineffective act, so far that the prop-
erty may not pass by it. The intention with which the
party buys the liquors, or with which he subsequently
holds them, does not deprive him of his property in them,
nor justify the wanton seizure of them by strangers.

A man may buy deadly weapons or poisons, for the
purpose of assassination, but they are, nevertheless, his
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property by the purchase; and it would be the same if he
entrusted them to another for such a purpose.

Here, the sale of liquors without license is illegal. It
is punishable as an offence, and the contract of sale is not
enforced by law, becaunse it is illegal. But the mere in-
tent to devote the liguors to such use is not illegal.

If the purehase of lquors for such an object is illegal,
so that no action can be maintained to enforce such a
contraet, it does not follow that, after the contract is ex-
ecuted by the payment of the price, and delivery of the
article, no property in it vests in the purchaser. Other-
wise, whose could the property be? Not the vendor’s
surely, who has parted with it.

Nor would it be the agent’s or broker’s who negotiated
the purchase, and who did not consent to assume it;
neither could it be the sheriff’s who seized it for a like
purpose of selling it without license; and a case would
be presented for a pretty broad application of the maxim
of ¢ potior conditio possidentis.”

‘We think that one may lawfully purchase liquors with
an intent to sell them without license. "What he may do
" by himself, he may appoint another as his servant, agent
or broker, to do. ‘

The principle of Roby v. West, 4 N. H. Rep. 285, does
not settle this case. The plaintiff claimed under a pur-
chase which he had made. That purchase might have
entitied him to what he claimed, but for its being part
and parcel of a contract which he had made to sell lottery
tickets, which was illegal. The decision proceeded upon
the ground that the property in the tickets had not passed
to the plaintiff before they were returned to the pos-
session of the defendants, who were the original owners,
and against whose right to retain them nothing existed
but the unexecuted contract of sale under which the
plaintiff claimed them.

We are therefore of the opinion that the plaintiff was
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the owner of the.goods, by virtue of a legal purchase,

and eonstructively in possession of them when the seizure

ecomplained of was made. Consequently there must be
Judgment on the verdict.

Lraca ». Priissury.

Justices of the peace, to whom application is made by a poor debtor in
execution to take the oath provided by law, may, by consent of both
parties, adjourn the hearing more than ten days; and the ereditor who
has consented to suck adjournment cannot afterward object to it as
irregular.

Dupr on a bond executed by said Pillsbury and his
sureties, dated December 9, 1844. The bond is in com-
mon form, with the conditions prescribed by the law for
the relief of poor debtors, that said Pillsbury should,
within one year, apply to the proper authority, and be
admitted to take, and take the oath prescribed by law for
poor debtors, or surrender himself to prison in the man-
ner prescribed by law.

On the 17th day of May, 1845, Pﬂlubmy made due
application to proper authority to be admitted to take said
oath, and the 16th day of July, 1845, at 10 o’clock a. u.,
was appointed the time for a hearing, of which the plain-
tiff was duly notified. The parties appeared, and the
hearing was then, by the agrcement of said parties, con-
tinued to September 8, 1845. It was afterward, by the
agreement of the parties, continued from time to time to
November 15, 1845, at which time Pillsbury and the plain-
tiff, with his witnesses and counsel, again appeared ; and
after a due examination and hearing had, said Pillsbury




