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on, ofpurposefor theEvidence of the loss of an instrument declared
evidence, issecondarya oflaying foundation for the introduction

court, objec-forms noto the ofaddressed and the interest the witness
tion.

action,instrument, matter forThe existence of the of is agroundas a
question theof of thatjury,the consideration the and the trialupon

apply.ofordinary rules of the interest witnessesrespectingevidence
ondeclaredproviding signatureThe rule of court of instrumentsthat the

admitted, term, signa-that thegiven,shall be unless notice is at the first
beenture is is to havedisputed, applies the instrument shownwhere

lost, secondary givenand evidence is of its contents.

attorney, papersand stolen there-opon,An whose officehas been broken
from, fornegligence part,on his is not liable the loss.without

may by payee negotiable prom-An action at he maintained the of alaw
note, indorsed,issory not has been cannot produced.which lost and be

a note datedAssumpsit, 19, 1884, madeupon April
the defendant to the or withorder,by plaintiff,payable

for Thereinterest, was also a count for$67.50. money
bad and received.

The offered the who madeplaintiff the writattorney
as a witness to that the note was and toprove lost, show

contents.its
To the of this theevidence defendantcompetency

objected, on the that the witness was liable toground
the thefor loss of the itplaintiff note, been lefthaving
with him for collection; but the court overruled the
objection.
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The witness then testified left withthat the plaintiff
ahim note for in thewhich was describedcollection,

writ, and theto be made and bypurported signed
order,and the fordefendant, to orpayable plaintiff,

theinterest;and that he made the writ and left$67.50,
absent,office;note in that he washis one whilenight,

wasthe office broken and the note with otherswas open,
findand he has since been able toout, it,taken never

it;or learn wasto he notthatanything concerning
thewith defendant’s and couldacquainted hand-writing,

not that the in thewas oftestify signature hand-writing
the defendant, but that it to be such.only purported

The defendant contended this was suchthat not proof
'theof existence of a note him as entitled theagainst

to show its loss. But the court heldplaintiff that inas-
much as the action was entered at the term, 1846,May
and no notice had been of an intention to thegiven deny

the execution of the note must be consideredsignature,
as admitted under the rule that the allto instru-signature

shallments on be Unless noticeadmitted, ofdeclared
term;denial is at the first to which thegiven- ruling

■>defendant excepted.
note,The defendant then contended that the being

recovered,could loss,not be itsnegotiable, by showing
the evidence in this case tended to show that italthough
indorsed,was not but' it Thethat must be produced.

court ruled otherwise.
A verdict taken, consent,was for thethereupon by plain-

to the thistiff, of court.subject opinion

for the plaintiff.Weeks Sargent,&

the defendants.Kittredge,for

Parker, C. J. The ofevidence the loss of the instru-
ment declared on was addressed to the and thecourt,
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avail,cannot sointerestedthat the witness wasobjection
thatloss,to the for reason.far as the went showtestimony

A instrument.the loss of themayparty prove
as a of actioninstrument,of theThe existence ground

defendant, is a matter for the consideration oftheagainst
of loss has entitled theevidence thethe after thejury,

evidence; and theto introduce secondary uponplaintiff
in relation to thetrial the rulesof that ordinaryquestion

interest of witnesses apply.
the rules the evi-This distinction between governing

instrument, and those whichdence anof the loss of gov-
the trialern the evidence of thethe introduction of upon

issue that thebefore the to showjury, notwithstanding
loss subsists,of the instrument the debt still seems not to
have case,been adverted in this because ofto probably
the intimate the theconnection here between evidence of
loss and the of the debt.proof

declaration,The note in the andbeen describedhaving
no notice anbeen at the first term of inten-givenhaving
tion to it,the execution of if the note had beendispute

theat trial the of the defendantproduced signature
have beenwould held to be under theadmitted, rule of

the court to that effect. It is that the ruleargued applies
where the instrument is but the reason ofonly produced,

it seems to be when theequally strong plaintiff, by proof
the loss of instrument,of the entitles himself to offer

evidence. Proof of the existence of an instru-secondary
such as is inment described the under such circum-writ,

stances as to anshow that it furnishes cause ofexisting
is to the ofaction, it.equivalent production

But it was for the to such evi-necessary plaintiff give
dence to the and here the of the loss comesjury, proof
in in connection with the of its existenceagain, evidence
in the hands of the and to show the reasonattorney, why
it was not If the had interested,witness beenproduced.
the here would have fatal. Hisbeenobjection testimony
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went to show the existence of a ato bepaper purporting
note, such as is described in the thedeclaration, when
writ was made, and how it went out of his sopossession,
that he could not theit. The evidenceproduce proved
existence of a if itwhich, had beenpaper produced,
would have been and evidence sus-tooriginal competent
tain the theaction,— rule effect to it as thegiving promis-

note of thesory defendant. But the case does not show
that the hadwitness interest. Theany evidenceonly
which himconnects with the isnote his own testimony,
and that notdoes tend to show that he is theliable for
loss of it. isThere no ofevidence It isnegligence.

considerto if theunnecessary whether, loss had been
under such circumstances as that he beenhavemight
answerable for that would havenegligence, constituted
such an interest as would have excluded his testimony.
An indirect and is not sufficient. 18liabilitycontingent

49,Me. Co.;Marwick v. Lumber 2 &WattsGeorgia Serg.
190, Irvine v. Lumberman’sBank.

If init had this case that the noteappeared when lost
blank,was indorsed in that would not debar the plaintiff

from a to recover at law, itright havealthough might
abeen for until theground staying proceedings plaintiff

should file a bond to the defendantindemnify against any
claim note inthe the hands of a bondupon holder.fide
It has been that ofthe loser a note so indorsedsupposed
can have relief in But if there isonly. no knownequity

who cannote,holder of the be made a to the suitparty
,in so that his claim could be settled in the sameequity,

there seems to be nosuit, for thenecessity requiring
a Tbeto file in an law,bill. action atparty judgment,

athe of bond of is asupon indemnity,-filing appropriate
asa measure of relief that could be aany bygranted

undercourt of such circumstances. If it be saidequity,
ofthat the court law has no decreeto that thepower

file ashall bond of the isindemnity, answerplaintiff that
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such court can until isit orstay filed, itproceedings
appears that it is not for the of thenecessary security
defendant.

But in ascase,this the evidence stands, the note was
not indorsed. No can claim it as a bond holderperson fide

theagainst plaintiff.
on the verdict.Judgment

Clement v. Clement.

entry,A of containingwrit a command to the sheriff to attach the
defendant,property of the and for thereof to take body,want the is’

erroneous, arrest;so far as it relates to the but the is not forwrit that
void;entirelyreason and if it been byhas served an attachment and

summons, mayit bybe amended striking out the alternative command for
bodythe arrest of the of the defendant.

a demurrer is a proper taking"Whether mode of advantage of the
error, quaere?

op Entry."Writ The sheriff was commanded theby
towrit arrest the of the or attach hisbody defendant,

and summonproperty, him, &c.
The defendant was not arrested, but the officer returned

that he had attached certain of the defendant,property
and had him a &c.given summons,

The defendant demurred, and for causes ofassigned
demurrer: that in said writ the sheriff' or his(1) deputy
is commanded to arrest the of the defendant;body (2)

;the writ is a capias that it is anot writ of attachment(3)
or summons only.

The contended thatplaintiff if the demurrer should bo


