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is necessaryIt to validitythe of ina deed of land this State that it
should be witnessed by two witnesses.

prove deed,In order to the execution such when the testimonyof of
had,neither of the subscribing can be there be proofwitnesses must of

the witnesses,hand-writing of as grantor,the as of that of thewell if
the party is able to produce such evidence.

inabilityWhether evidence of ofprocure proofto the hand-writing of
the witnesses will excuse ofthe that as in the caseproof,want of

witnessed,requiredinstruments not ?to be queere
suit,An office-copy of party regularlya deed to a to the iswhich

recorded, may, after party produce original,notice to the to the be used
deed,to the ofshow execution the but this not be towill sufficient show

deed,deliverythe of the without other evidence.
recital, deed,A in a premises,of mortgage uponthe existence of a the

debt, evidence,and granteethat the pay againstis to is asthe sufficient
grantee,the of the mortgage.execution of the

title,In the absence of other evidence to priority entryshow of upon the
land, title,claiming right.shows the better

Writ of toEntry, recover one undivided half of lot
No. in the9, ninth and on-eundivided half ofrange, lot
No. in the9, tenth in Plea,Whitefield. nulrange, dis-
seizin.

At the trial the inoffered evidence aplaintiff deed
from one Cram,to AshbelCyrus theIngalls plaintiff’s
intestate, dated on the 27th of 1837,day May, conveying
the demanded in fee and inpremises Themortgage.
witnesses to this deed were Frederick and John Perley.
A witness thattestified John atlived inPerley Bridgton,
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himMaine; write;of that he had often seenthe State
his as a witness was and that hethat genuine,signature

fivedied four or years ago.
The then offered evidence to theplaintiff prove signa-

deed. This wasture of to the evidenceCyrus Ingalls
Leonard E.defendant,admitted the thecourt,by Ingalls,

objecting.
secure the of awas made toThe paymentmortgage

Fredericknote which was attested Perley.promissory by
evidence that FrederickThe offered to proveplaintiff

was and then introduced evidence todead, provePerley
maker of thethe of the note.hand-writing Cyrus Ingalls,

a whoHe the evidence of witnessalso offered formerly
was with Fredericklived at who acquaintedBridgton,

testified that he had lived there fifteenand who orPerley,
be in thisand never to ofsixteen knew Perley partyears,

Another witness testified that diedPerleythe country.
his thatsoon after he had practice profession;begun'to

at the time hishad at of death,he not settled any place
knew him in thishe never to be of theand that part

The defendant that there was no com-objectedcountry.
of the execution of the deedevidence mortgagepetent

were admitted the court.note,and the but they by
then introduced ThomasThe Montgomery,plaintiff

that in the 1842 he intestified was requested,who year
of the to enter the demandedbehalf plaintiff, upon prem-

and ascertain if had been committedises, any trespasses
and see that thethereon, taxes were that he enteredpaid;
land and hadafter,the soon done soupon every year.

after a the defendant toThe notice toplaintiff, produce
in evidence an of a deedthe offeredoriginal, office-copy

defendant,to the dated on the 24thfrom Cyrus Ingalls
and recorded the same1887,ofday July, acknowledged

to the defendant all his in certaininterestday, conveying
lands, the demanded The defendantpremises.including

to the admission the theof becauseobjected copy, plain-
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tiff claimed no title under it. In the deed demandedthe
arepremises Cram,described as to Ashbelmortgaged

and the defendant binds himself to the amount ofpay
the todebt Cram. The was admittedmortgage bycopy
the court.

The defendant offered evidence on first ofthat the day
1840, the lands in off at aJanuary, were struckdispute

sale auction taxes,for to M. andby Gove,John that Ralph
Risk, the collector, Gove,them to deedconveyed by
dated on the 4th of and1841, that on theday January,
same Gove defendant;them to the and thatday conveyed
in the month of 1841, or heDecember, January, 1842,
entered the land to ascertain if timber hadupon beenany
cut there and to examine the boundaries. Therecently,
defendant then contended that there was no evidence of

title in asAshbel Cram hisany him,, becauseagainst
the land was toupon or inentry title theprior any entry

intestate.plaintiff’s
The contended that theplaintiff deednotwithstanding

from defendant,to the he stillCyrus was theIngalls
owner theof and that the title theunder col­property,
lector’s deed was invested the defendant a fraud­through
ulent combination between him and TheCyrus Ingalls.

thesubmitted to was ofonly question thatjury fraud,
and the two werefollowing toquestions put them, both
of wdiich inanswered the affirmative :they

Did still own the land,Cyrus Ingalls notwithstanding
his deed K. ?to Leonard Ingalls

Was there collusion between andany Cyrus Leonard,
Cram,with intent to defraud the mortgagee, by procur-

thea title under collector’s deed to be vesteding in
for the of ?Leonard benefit Cyrus

A verdict taken,was for theby consent, plaintiff, subject
theto of this court upon case.opinion foregoingthe.

Fletcher, theCooper Roby, for plaintiff.&
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for the defendant.Benton,Eastman andBurns,

it isthe this StateC. Under statute ofParker, J..
thirdof the asto thenecessary, validity mortgage, against

theit should be executed grant-not that bypersons, only
attested two witnesses.that it should beor, but by

H. 239.16 N.Rundlett v. Rep.Hodgman,
in the evi­in to the default ofdeed,And order prove

it iswitnesses,at least one of thedence of subscribing
aswitnesses,the of theto hand-writing•necessary prove

unless the shows that heof thewell as that partygrantor,
567,6 H. Farnsworth v.to do so. N. Rep. Briggs,is unable

cited. Whether of the valid execu­proofauthoritiesand
statute,under the can made withoutdeed,a beoftion

the of the or whetherwitnesses,of hand-writingsome proof
received in such case of the ofbe inabilitymayevidence

it in ofmake that as be casemayto proof,the party
are but ai’e not re­witnessed, whichwhichinstruments

needwe not as thewitnessed,law to be inquire,byquired
theneither of Frederickproved hand-writingplaintiff

it;evidence of his to provenor any inabilitygavePerley,
remark to the insame relation tothe applies proofand

The introducedwhich was plaintiffnote produced.the
he thecould,to show that not obtain testi­evidenceample
not that the witness,but it did appearof Perley;mony

and testifiedhim, who to hiswithwas acquaintedwho
hand­was not with hisdeath,and his acquainteddomicil

also.writing
-the the of hisauthorities,to ofmany proofAccording
been sufficient the note,have ofwould proofhand-writing

of the maker. Seeof the opinionsignatureproofwithout
H. 562.6 v.Richardson, J., Pike,C. N. ValentineRep.of

held,court athe that cause90, in which uponPick.22
of it is com-evidence,admissionthe secondaryforshown

instance, to offer of the hand-first proofin thepetent',
the is not ininstrument,executingof the partywriting
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authorities;tbeaccordance with current of thegeneral
and inhowever reasonable the doctrine relationbemay
to no isinstruments where necessarywitnesssubscribing

valid,to render them allsuch no meansproof by proves
to have been done which the statute in the execu-requires
tion. of deeds of norland, shows an to furnish theinability
evidence.

If the hadplaintiff introduced evidence to thatshow
the deed from hadto the defendant beenCyrus Ingalls
delivered and the theaccepted grantee,by recognition
of the in thethat with clausemortgage deed, provid­

that the debt,defendant the being should wouldpay
of the existence ofample proof the withoutmortgage, any

other evidence of its 6 Peters 611,execution. v.Crane
Morris;Lessee 187,6 Johnson;Ham. Hart v. 2(Ohio)of

U. S. Man. & E.202, 83; C. L.Dig. pl. 7 Grang. (49 R.)
;994, Beckett v. 4Bradley­ 30, 24;1 Greenl. Ev. sec. Bin­

231, ;Penrose v.ney Griffith; Ib. v. Dennis­314, Garwood
Com. 3Ev., 5;B. Cas. 174,Johns. Coldenv.Dig. Cor­
nell. areThere numerous other authorities to the same
effect.

Notice been to the defendant tohaving producegiven
the of the deedoriginal himself,to without effect, the

of an would have been sufficientproduction office-copy
evidence of its execution and if it haddelivery, appeared

evidence that the had in hisby ever beenany pos­original
session. But isit to thenot be that deed waspresumed
delivered because it was recorded. v. anteHayes Davis,
600; and the offered no other to showplaintiff thatproof
fact. The defendant,the that he entered on theproof by
land in 1841 or 1842, been sufficienthave primdmight

for the thatwere it not that it aboutpurpose, appearsfacie
a beforeyear that the haddefendant theentry procured
title hewhich relies in this case saleunder the forupon

andtaxes, claims to have entered under that title.
The have found the sale forjury taxes butcollusive,

VOL. 40XVIII.



1848.TERM,JANUARY618

Ingalls.v.Cram

theis otherfinding based, things, uponthat among
in thetitleadmission of the in to showevidence,deed

plaintiff. (
to the entryAs the of defendant was priortheentry

sus-he cannotof theof in behalf plaintiff,Montgomery
of that entry.the evidencetain actionthis solely upon

defend-the of theentryThe evidence of the deeds failing,
the earlierstands,case nowis, as theant, title,claiming

theseevidence of title as between parties.
aThere bemust, therefore,

trial.New

beenParker, havingMemorandum. Mr. Chiee Justice
ofLawin the SchoolLaw,Professor ofappointed Eoyall

to takebench,theHarvard his seatCollege, uponresigned
effect June 1848.25,


