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son,testator, D.,having hisgivenA to J. certain fee,land in made the follow-
“ my son,ing My if J. D.will is that should marrydevise: not and have law-

body,issue his after his death all theful of own real given-estate that I have
brothers,be equally Joshua,shall divided between hishim three Samuel and

Ebenezer, assignstheir heirs and forever.” After the testator,,death of the
conveyanceamade the land in feethe devisee of to Uponthe defendant. a

over,brought byin equity, prayingthe deviseesbill that the deed of J. D.
void,might be declared to be it was held that the remainder limited after the

of the estate of J. D. to his threetermination brothers was by wayvalid of
devise,executory contingent remainder,and was not a and that the deed of

conveyed beyondno toJ. D. interest the defendant the oflife-estate the
grantor.

jurisdictionChancery investigateto upon validityhas and decide the aof deed'
uponis a cloud the title realwhich to estate.

equity.In The bill stated the case.following
On the 20th of D.March, 1798,A. Josiahday Downing,,

ofelder,the seized ofwas certain real estate,,Newington,
insituated awith house and thereon,Newington, buildings
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in which he will,resided. On that he made hisday by
which he to Josiah, fee,devised his son in all his land in

He madethen certain to his otherNewington. bequests
and then thischildren, followed clause:

“ son,is that if Josiahwill should notMy my Downing,
and have issue of hislawful own after hismarry body,

theall real estate that I have himdeath shall begiven
brothers,divided his three Joshua,betweenequally Samuel

Ebenezer, their heirs forever.”and and assigns
son,He made his Josiah will,executor of hisDowning,

the ofwas on 19th 1812.provedwhich February,day
the the executor of the will,Josiah Downing, younger,

the death the testator,of entered intoimmediately upon
land,of and with his sister Elizabeth,the occu-possession

death, afterwards,and until the 9thit until her ofdaypied
neverdied,he had issueOctober, 1846, when lawfulhaving

his brother Ebenezer and certainhis leavingof own body,
Joshua,and heirs of his brother andthe childrenpersons,

the children and héirs ofother his brotherpersons,certain
him, are the in thisSamuel, who bill.surviving plaintiffs

March, 1846,of Josiahthe 17th theOn day Downing,
Wherrin,tothe thepremises Margaretconveyedyounger,

ofof the sum six hundred anddefendant, in consideration
in deed,the which was acknowl-dollars dulyexpressedfifty

she leased theOn the samerecorded. preña-and dayedged
thathis on the condition helife,duringto the grantorses

the taxes thereon.andin repair, paythem goodkeepshould
ofin the sum one thou-him a bond penalalsoShe gave

the to herthatdollars, if, upon paymentconditionedsand
date, of thefour from theheirs, withinor his yearshimby
interest,dollars, with andhundred andsix eighty-sixofsum

for servicesto herbe due from himthatamount mightof the
rate of one dollarat thethedate until payment,thatfrom

the sums expended byhisweek, and upon refundingper
him ortoshe should conveyof thefor property,her repairs
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bis heirs all the interest she hishad virtue of deed toby
her, the bond should be void.

The bill then that the neverdefendant thealleged paid
adequate consideration for the butgrantor any deed, that it

was an unlawful contrivance between them for the purpose
of the of their lawful anddepriving plaintiffs vested right
to the land; that the decease of Josiahupon theDowning

the of the landyounger, possession to thebelonged plain-
tiffs, and the defendant,that death,his tookupon posses-
sion of the thempremises, virtue of his deed toclaiming by
her, and has ever since inbeen and has receivedpossession,
the income and thereof.profits

The bill that the deed to theprays defendant be de-may
clared to be of orno force effect, the no law-grantor having
ful to the land, and alsoright because theconvey deed was
made for the of the of theirpurpose depriving plaintiffs right
to the orland; if the are not entitled to suchplaintiffs relief
that the bedefendant decreed to account, &e.may

To this bill the defendant demurred, that Josiahalleging
theat time of the deed thereinDowning, making mention-

ed, was inseized fee tail of thelawfully premises thereby
under bill;the will set forth in the that theconveyed, only

claim theof D.Ebenezer is aunder de-plaintiff, Downing,
tovise his three brothers of the remainder in fee, expectant

on the said estate that the title oftail; the complainants
was barred deed theJosiah’s force of statute, andby by that
there no in thewas bill.equity

The bill was filed Ebenezer the childrenby andDowning,
heirs of Joshua the childrenand and heirsDowning, of
Samuel Wherrin, theDowning, against Margaret grantee
of Josiah Downing.

Freeman, with whom was Hackett, for the defendant.
the devise to Josiah his heirs,heBy has an es-Downingand

“oftate and the his ininheritance, heirs,”words such connec-
tion, are words of limitation and notof If there waspurchase.
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bein a feewill,more the the estate would simple.nothing
His inherit theissue, devise,lawful if under such wouldany,

and, defaultestate, in the order of in ofsuccession,first
these, words, orcollateral kindred. But anyexplanatoryby

towords the descent issue andrestricting excludingonly,
toothers,all inheritance be limited and cut downthe may

tail,a fee take descentthe described issue would bywhich
“ heirs,” not,under the and im-words,first his could by any

as In common lawtake conveyances,plication, purchasers.
is a to a man and hisestate tail createdan giftbyregularly,

in in aof Lit. 14. Andheirs his giftsbody begotten. §
in franklifetime,man’s no estate of inheritance (except

Co.be the “heirs.”can created without wordmarriage)
:of inheritanceis the word20,L. a. b. This operative by

to childrenseed, or issues ora and to his thea to mangift
582,2 Atk.estate for life. And inbut anof his he hasbody,

inlimitation,be a word of butin ait is said will mayissue
of see also 4a word Anddeed it is always purchase.a

is besaid,37. Yet it landEstates, B. if givenCom. Dig.
B. his heirs,have and to hold to andtoheirs,to B. and his

ofif he heirshis and die withoutif B. have heirs of body,
an estate-it to this isdonor,that shall revert thehis body,

be the wholeshall construed uponand the habendumtail,
ora declar-words,or like be limitationon these the todeed,

andinherit,toin theheirs are meant premisesation what
seea. And sev-21,in donor. Co. Lit.is thethe reversion

“ issue,”or remainder on withoutcases of reverter dyingeral
also Co.8.Estates, 3,B. AndCom.a 4 Dig. p.in grant.

“ theand createsHeirs,28, operativum,nomen26,L. a. §
doth re-itor wife is tothe husband whicheverestate tail in

late.”
“ ofissueB. and if he haveheirs,lands to hisoneIf give

Touchst.an estate tail.”he hath Sheppard’sthishis body, by
lands beSo “ifof Deeds.103, given5, Expositionch. p.

of theother heirsheirs,their andB.,and andto A. his.wife
dieand B.of the said A.same A. the said heirs issuing,if
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without heirs of themselves, have anthis estate-by they
so whegetail.” And in all such like after acases, limita-

of ation fee or added,these such like wort s are viz.:simple,
hethatif die without heirs of his the forrevert,land shallbody

in all these cases the in thecondition,habendum as&c.,[or
last is construed to be a limitation or declaration whatcase,]

■heirs are meant before.” And 2 545,Bac. Abr. Estateby
“in Tail, B,, such does not inretract theexplanation gift

‘the because the his heirs’ have still theirwordspremises,
and such construction are more conformableoperation, by

intention,”to the &c. And the same doctrine is there ap-
to a feoff— . co heirs,A. and his and if he dies with-plied

out heirs of His that it shall remain to J. S. in fee.body,
“And is 172,546 cited Hob. If I land to A. and hisp. give

heirs, viz. the heirs of his this is but an tail,estate forbody,
here I the of theexplain word heirs to begeneral import
descendants of the of the donee.”body

These are cases of deed or feoffment,conveyances by
”“where the word heirs is to an estate of in-necessary give

heritance, itself, alone,and of a feestanding sim-imports
orbut is its isexplained, restrained neces-ple, generality by

to descendants, as much soimplication as it besary would
the beenif limitation had at first to heirs of theexpressly

donee,of the the construction made thebody being upon
whole deed to theeffect to intention of the donor.give

is noThere reason that it beshould different on similar
inwords wills.

aThere is in the ingreat variety devisesexpressions pur-
a failure of issue estate beporting tailwhereby an may

limited. Bac. Abr.4 and Devises, D. 257. DeviseLeg. p.
“one,to and if he die before orissue,” if he notdepart

heissue, die not a son.leaving Ifleaving (Vent. 231.)—if
toit shall God take son before heplease B. shall havemy

issue of his B.,To son and if hathbody. (Owen he29.)
issue male of his then issue tobody, thatlawfully begotte'n,

it,have and if he hath no issue male, then to in re-others
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“ then,” &e., ismainder, for if no issue of his ashe hath body,
male,” which hadmuch as to B. dies without issuesay “,if

been sufficient to an estate tail in him.create
heand ifheirs,"Where and histhe devise to a manwas

andto A.die the shouldissue,without that then land go
devisee; for intail in the first&c.,B. an estateadjudged

to theconfinedthese heirs iscases the extent of the word
Bac. Ab.descendants or the of the devisee. 4issue of body

258.
death,hisif she marries afterlife,Devise to A. for and
it. 3shall haveand has her then the heirsheirs of body,

Com. 27.p.Dig.
withoutand if heheirs,So in a devise to A. and his dies

5,tail. Devise N.issue, to B. A. but an estate p.gives
cited.cases;428. inRuled many eight

heirs ofshall haveheirs,and his if heDevise to J. S. any
his ifheirs,revert —to J. S. andhis else the land shallbody,
heirs,and hisof his J. S. pro-he have issue bodyany —to
the landheirs of histhat if he die body,vided without

Fee Tail. all theserevert. Touchst. 440. Byshall Shep.
S.,tail is and J. themade,and such like devises an estate

And see Son-devisee, shall have the same accordingly.
Case, 9 Co. 128.day’s Rep.

“ WillsJarman,been Mr.settled,”It has (2sayslong
“ of a withoutto the deaththat words personreferring418,)

‘‘ heissue,’ ifdiethe terms be if he withoutissue, whether
‘‘ or forissue,’before he hasor if he dieissue,’ anyhave no

atoissue,’ are construed import gen-or in default ofwant
extinctionfailure orissue, is,that afailure oferal, indefinite

“ to adevisesaid aHe had beforeatof issue period.”any
in caseover,a limitationheirs, followedand his byperson

tail, on theissue, confers an estatewithoutof his dying
thehas,the testator the wordsthat by introducingground

the wordhimself to have usedover,limitation explained
restric-anddevise,in the in theheirs, qualifiedpreceding

“ it is to be observedtive sense of of Andheirs the body.”
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issuethat where the on failure of awhoseperson general
of theis the heir at lawdevise is made expectant,expressly

under con-of th ruletestator, he becomes, applicationby
theinsideration, tenant in tail by implication, precisely

him andsame there a devise tomanner as had been priorif
Indeed, hehis heirs 1 Jarm. on Wills 491.the will.”by

itthat, case,have in either be the intent whatsaidmight
the from the of theconclusion words willmight, express

and the unavoidable,rules of is that the estatedescentlegal
is entailed, inasmuch as heirs of theeffectually only body
can remain,inherit as as issue and these fail thelong when
remainder is togiven away strangers.

“The of lawfulwords this devise over should not have
”issue theof withinsufficient,his own are and comebody

aclass of to fail-which have been held denoteexpressions
ure of toissue at time. It is impossibleindefinitely any

referredthem from those in some of the casesdistinguish
to ; the differenceis and are the same informal,merely they

“ issue,”sense as if he has no to J. S. and hisJarman;by
else,”if he should have thatheirs, is,heirs of hisany body,

“not; heirs,should to J. S. if he should haveif and his any
issue,” &e.

conceded,force of the is and iswords, indeed,The equiva-
“ die there can be no absoluteissue,”lent to if he without for

notill death the law knows;of issue impossibilityfailure
and the inissue,shouldthat living contingency,any person
looks forward to the de-estate,it limits ancases whereall

betaker, till there can neither de-cease of the first when
Lit. 34 Co. L. 28 a.; 32,nor remainder. p.scent § §

in his onLewis,it is contended treatiseBut, by Perpe-
tuities, the force of such is liable tothat expressions always

restrained,be controlled and their import by expres-general
into the or circumstanceslimitation,sions incorporated

the in-or extrinsic to the on the face ofdehors gift, arising
strument, &c., counsel,and the plaintiff’s followingby

in have beenLewis, that numerous cases the wordsgeneral
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therestrained to issue at and a multitudedeath; ofliving
classes,cases is referred to under different of which,most it

insaid,is are not the result of thempoint,truly precisely yet
is to be that courts seize onrepresented readily any expres-

the indefinitesions to show that failure was not in-tending
158,196.tended. pp.

not but orIt is indefinite words bedisputed general may
circumstances,restrained other or consistentwords withby

their in a restrict-case,application fairlyany demonstrating
;ed or till this is donebut standmeaning application they

on their import.general legal
or words,A natural sense of suchsupposed vulgar general

from sense,in common different their has beenparlance legal
to in such Peere 198.alluded cases. 1 Wms. The notion

Harcourt,Lord in Nichols v. inHooper,was suggested by
and six or1712, after,Lord par­by Macclesfield, eight years

to v.in two decisions Forthrelatingticularly personalty.
Pinbury Elkin,v. P.Chapman 563,and 1 Wms. A. D.

1719, the decrees of Sir andJoseph Jekyl, allow­reversing
the restrictive And in theseall cases ainterpretation.ing

estate,distinction is taken between real andgreat personal
in to the construction and restriction of suchregard general

And in Chapmanwords. Forth v. constructionsdifferent
made of the same as andwere words to realapplied per­

sonal the indefinite,first the the other theproperty, being
“restricted of the issue,”wordsinterpretation, leaving —ut

P. Wms. A.valeat, 667,res &e. 1 D. 1720. Andmagis
the doctrine case,of and that the construction shouldthis
be to the has been considered theaccording subject-matter,
established v.law ever' since. See Har. LordByngDig.;-

5Strafford, &c.,cit. Beav. 558 and 7 Ellis 636,&Adolph.
cases cited in v.Doe Ewert.

ch.Touchstone, Deeds, 5, 9,ofSheppard’s (Exposition §
that “if doubledown words have a in-p. lays88,) may

tendment, and the one standeth other islaw,with and the
law, it shall be taken in. that which issenseagainst agreea-
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to ; and,ble law therefore, if tenant in tail make a lease of
land to B. for term of and do mentionlife, not for whose
life it be,shall this shall be taken for the lessor,life of the and
not for the life of the itlessee, as shall be if such a lease be
made a tenant in'fee A limitation cannot law-by simple.”

be made anof inheritance in chattels. A devisee offully
must take if at all. In such de-personality by purchase,

vises, the first devise is and the deviseabsolute, over on a
failure of issue void.general If, therefore, the words of the

themselves, and without othercontingency, standing by
circumstances and evidences ofconcurring intention, were

of suchcapable sense of a restrictedany failure, ofvulgar
which a court could take notice, this would seem to be a
sufficient to save devises ofground from thepersonalty

of theoperation rule of togeneral interpretation applying
limitation of real andestate;the the in thecontingency

general tomeaning being improperly applied personal prop-
courts would look out for someerty, othernaturally mean-

which be But noing might decision wassupposed. ever
made, even as to on such of apersonalty, ground popular
sense, without other of a restricted inten-supposed proofs
tion.

Lord Hardwicke in v.Beauclerk Dormer, 2says, Atk.
“313, the that the sense of thegeneral argument words dy­

issue,without must, toing commonaccording parlance,
mean without issue at the time of his death, is takenonly
in as an in these sort ofauxiliary cases; andarguing I do
not oneknow instance thewhere determination has turned

thissingly upon And Chancellorparticular point.” Kent,
in v.Anderson doubts the factJackson, of such inmeaning
common andparlance, thinks it a tradition, handed down
without much orreflection examination as to its truth, and
that the is inlegal interpretation more conformablegeneral
to the real intention. 16 400,Johns. 401.

But in cases where doubts be raised onmay expressions
in the will as to the indefinite theconstruction, circumstance,
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hasexists,it of the personal property,where subject being
been takenof v. Chapman,since the case Forthalways,

667. doctrine ofP. Wins. And theaccount. 1into the
toofconstruction such expressions,the different according

of the broad distinction betweenthe andsubject-matter,
to inbeen recurred favorin this respect,real and personal,

;Fearne’s Con. Rem. 476­construction.of restrictivethe
nocases, therefore, afford satisfactorySuch proofX.361,

real estate.be the same as towouldthat the construction
to realboth thoseFurther, cases,in relatingmanyvery

it a whetherto becomes questionand those personal,
”“ If,of in caseis a of limitation or purchase.issue word

the issue,it is thatissue,of clearover on failureof a devise
as whethershould take purchasers,if should bethere any,

estate, involves theor thisbe real personalthe devise of
no other ofand there needsfailure, in­argumentrestricted

cases, therefore, wherein it has been heldAll thetention.
take as areissue, should purchasers, inappli­ifthat the any,

”“ are thehis heirsthe wordsoperativeto present;cable
ifthe issue of Josiah Downing, any,of descent whichby

Had issue,if at all. there beentaken,have theymust
theconstruction, have taken will asonnot,could byany

devise and re­The over qualifiescontingentpurchasers.
”“sense of the word heirs to heirs of histhestrains general

Wherethe inheritance an estate tail. anand makesbody,
the a devise overinstance,is in first andinheritance given

no estate arise issue im­issue,of will to theon failure by
heirs, if all,as must take as atpurchasers; theyplication

devise,first to the case of v.the Highamunder according
Abr. El.; 16,cited 4 Bac. 289­ Cro. &c.Barker,

Jarman, indeed, a in todistinctionsuggests regardMr.
construction,of convenience for im-the indefinitemotives

estate tailan where no inheritance is expresslygiven,plying
not to of fee,do cases of an devise awhich apply express

and of theinstance,in the first out some differentpoints
admitsin the cases he;two implicitlyconsequences yet
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“that the distinction nothas been a recognizedsuggested
of in the cases,”construction of althoughprinciple any

“ its In them.”he surmises influence be traced some ofmay
on2 Jarm. Wills The books furnish cases440. abundantly

to the v.Take, one,of this distinction. for Doecontrary
9Ellis, East 382.

In v. hisEwert, opin­Doe Lord inDenman, concluding
forion, to cases citedthe that inadverting argument many

an estate tail estate limited toin the first the wastaker,
him of in­is, for and not wordsindefinitely, (that bylife,)

dis­heritance. the courts have neversays gone upon any
636,tinction of that sort. Adol. &c.7 & Ellis

“ The of such wordsrule andgeneral legal interpretation
to heirs,Josiah and followed ahisdevising byDowning

over,devise if he not have issue,should lawful (standing
to an are,createby conceived,estate"tail it isthemselves,)

clear, certain and the andindisputable; quali­controlling
force of to them a effect,differentfying expressions, give

‘should be so, at least beshould suchequally as to raisethey
’ ”a fair inference of a restricted intention. Sir Wm. Grant,

in v. Salter, 17 Ves. 479.Barlow
The to “a clearexpressions manifestationyield.only in

to use inthe context them the restricted sense.” 2 Jarm.
“And Lewis states that427. words whichany unambig-

indicate an intention to confine the failureuously of issue
theon which estate is over to a issue,withoutgiven dying

&c,theat death of the first taker bewill sufficient,”living
“ “he these wordsBut,” and must besays, expressions
clear definite,”and &c.

There be atdismissed once the ofmay consideration all
those decisions on orexpressions circumstancesgrounded
which are not and becannot to exist case,in thispretended

as undersuch on the over,devisedying deviseage, charges
over estate or survivor,of life to &c.

It remains to theconsider in thisexpressions will which
are to have a on its construction.supposed bearing
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issue, uponafter a death withoutAn estate limited over
de-antail,is not an estate but executorya contingency,

6.431, Devise N. And Comyn givesvise.” 3 Com. Dig.
inof areinstances, impliednone which necessarilyseveral

“ issue,” the addi-: die withoutshallthe expressiongeneral
“ ““ lifetime ofin thethentions under age,” living,”being

590.Cro. Jac. ButBrown,the like. Pells v.B.,” and See
“ wife,his it couldor issueissue,”if it had been lawful by

to introduceso asone thenot, think,would alter meaning
that theis madeofYet a showa argumentcontingency.

“ of issue,the failureshould not withwords coupledmarry,”
ofthe failureto restrictshould alter the construction so as

andcases pass-and severaldeath,issue to the time of the
toTreatise on giveare cited from Lewis’ Perpetuitiesages

tosome countenance the argument.
of several circumstancesLewis, treated restrictinghaving

the suchof mentions that of wordsissue,failure importing
a collateralassociated with contingency per­failure being

“ the like ifthe andancestor, principle,sonal to says, upon
that of the failure of issue,withassociatedthe contingency

unmarried, the restricted con­ancestordeath of thethebe
And refers to 2 Jar-­obtain.” 229. hep.struction will

Bayley,the cases of Wilson v.574, andPowellman’s He­
Maberly v. v.Stroue, Cook,v. DoeTaylor,pworth

441,2 B. Ald.v. & all269,7 and Doe Rawding,East
and andv. are citedPhyn,which, abridged, brieflywith Bell
another is,for thatand Jarman purpose,Powellstated by

”“ or theforthe substituting copu­foras showing grounds
;3S4 1 Jarman 455-­1 Jarman’s Pow.lative conjunction.

case,the lastomittingwhich abridgement,459. Upon
ofof and JarmanPowelltheout explanation'and leaving

word inof thatand the constructionunmarried,wordthe
in thatas meaning,Doe v. Rawding,v. Cooke andDoe

time,at theora husband wifeconnection, livingnot having
re­effect towardsit havesense couldwhich anyin only

death, heof theto the timethe failure of issuestraining
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histo sustain of the restrictedattempts position operation
“ “of the unmarried,”word in the other of neversense,taken

458,married.” 1 Jarman’s 386­ 1 Jarm.; 459;Pow.having
2 Jarm. 429; 2 Jarman’s 574; 457,Pow. 1 Jarm. a.456,

In the latter eases,two he observes that thehowever, re­
stricted construction be referred to the collateral contin­might

of under and not alone to the thegency dying age, associating
word beunmarried, as it could doubted whetherjust though
the not a widow not be as a contin­leaving might good

for a other;limitation over as the in thegency questionany
cases events,whether the withoutbeing by reading leaving
a widow, and issue,without orcopulatively disjunctively,

should form one on thethey which estate shouldcontingency,
over, and three on either of itgo which shouldcontingencies,

be retained, or the cases,reverse. These havetherefore,
“to do with the unless thenothing wordspresent, should

not be into connection,so andmarry” mademay brought
to refer to the time of Josiah’s todeath, as make the will

11 “if heread shall not leave a or issue,”widow lawful or if
shall diehe without a andwidow lawful issue,”leaving &c.;

then the did not forand he didcontingency happen, marry,
his still survives.and widow

ofIn the case Wilson v. even asBayley, quoted Lewis,by
to be asidethere would seem from the mentionground, of

for that the testator did not look forwardmarriage, holding
to a more remote limitation of the absolute thanproperty

the decease of the onethe time of of his sonstwo who
other; indeed,should survive the the of no of thevesting part

to the decease of eitherwas absolutelyproperty postponed
born,soon as John should have a child theof them. As

to the trust to him,trustees were directed estate toassign
indeed,enable to make for his childrenhim, ; butprovision

;this makes no difference to enable him to do this the prop-
must vest in the father. The trustees haderty nothing

oyerto do than to the tofurther assign property according
and then their trust would be executed. Andwill;the though
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child, both, after,or or should die orthe father immediately
made,should not have been the ofthe conveyance yet right

re-attached;father have it could not back orthe would go
them,the there is no for;main with trustees trustresulting

for the and the of theover;nor devisees representativelegal
would be entitled to thefather, child,if not the assignment,

be at an inthe ulterior limitation end. And referenceand
to the estate to and as oneJohn,this direction to assign
alternative of the on which the assignmentcontingency

ifmade,to be to be atmade, which waswas contemplated
forthe to be held in trustall, lifetime,in his wasproperty

and toMark, John,in like manner as forhis son referring
was,alternative that iflimitations anotherthe same prior

haveunmarried, and neither shouldsons should dieboth
over to otherissue, the should legatees.gopropertyany

Powell, Jarmancase,of that asOn this view presented by
Lewis, cited them from Brown’sand Parliamentaryby

for the itand referred to in theCases, plaintiffs,argument
unmarried,the omission of the wordto see howis not easy

have themention of couldand of changedmarriage,any
of the leastor that insertion wasconstruction, therestrictive

in that construction. No such questiongivingimportance
to have on whichmoved;been the questionappears

issuethe andwas,the case turned whether havingmarriage
be taken in the or and soshould copulative disjunctive,

and notnot,the had or con-happenedwhether contingency
over, or the failure ofof the devise issuethe validitycerning

construction, had takenwhich, onintended, place.any
words, to ex-will, without thosein thiswasThere enough

tail, aeffect of fail-an estate or ofnotion of anyclude all
to limitfuture andatof issue any period,ure indefinitely

life of John or Mark.to thethe contingency
Brown, itcase,of the asexamination reported byonBut

testator,the containsTew,of Markthat the willappears
are omitted in thatcircumstances, whichother material

thethe words of contingency,restrainingabridgement,
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“ that neither of them haveshall issueany lawfully begot-
ten,” to the lifetime the anddevisees,of the re-confirming
strictive construction all of doubt orbeyond equiv-possibility
ocation. The will of M. T. certain leasesbequeathed and
leasehold lands, held for terms of toyears, subject sundry

and in totrust his soncharges Mark to re-legacies, permit
theceive rents and until the hisofprofits andday marriage,

then to make out rents, &c.,of theprovision ofby way join-
ture for his for life,-wife if she should survive him, and upon

“further trust, &c., that in case son Mark shall havemy
issueany then in such case thelawfully begotten, they,

said” trustees, &c., “shall at or the ofupon request my
son Mark, and make over unto him theconvey, assign
said several leases, and all&c., estate, term and interestmy

” “therein, in such manner advise,as counsel should to&c.,
enable son M. to makemy for his children law-provision

or to befully But hisbegotten will furtherbegotten.” was
if Markthat shall to have nohappen issue lawfully begot-

ten, then and in such case the lands and so divisespremises
“as aforesaid,” in trust for shall,Mark, from and after his

death, to and vest in son John.”go How vest ?my and
“?when He on to and thatgoes fromsay thenceforth,”

“that is, from the death of M. said son Johnmy shall be
and suffered to receive thepermitted rents, issues and profits

and bethereof, entitled thereto, and to such ofconveyance
the same from said trustees asmy is before directed with

to said son Mark therespect my same,concerning subject
“to such &c. And he furtherjointure,” adds, it being my

will and desire that if son Mark diesmy before he is mar-
ried, or if he should die no issue of hisleaving law-body

to be then the said landsfully shall bebegotten, asenjoyed
aforesaid John,said son to theby my subject &c.jointure,”
and Br. P. C. 388,5 ed. oflegacies. (Dublin And1784.)
the testator, also, will,his to the sameby bequeathed trus-
tees other leases and leasehold some of themlands, freehold
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leases, forever, the others for terms ofrenewable and years,
for John,to several in trust with limitationsubject legacies,

form,, substance,to in same in andMark,over the almost
mutandis, as in the first devise forverbatim, mutatis Mark.

So in case neither John or Mark should and havefar, marry
be and themade,no couldborn,issue conveyance property

until the decease of themremain in the trustees both,would
this the for which the will inand is providescontingency

“ that,Item. is in case boththe words: willfollowing My my
to die andsons Mark and John shall thatunmarried,happen

neither them shall have issue thenof any lawfully begotten,
Sarah and and the survivorCatherine,my daughters, Mary,

of and their toand survivors them be re-assigns, permitted
rents, and all the leases,ceive all the issues of saidprofits

common,tenants in and not asas jointlands and premises
thenwill ongives sundrytenants.” The legacies, charged

John,to Mark andfortunes andbequeathed respectively,the
material,not now makes hisother twosome provisionsafter

Catherine the sur-devisees. Bayly, onlysons residuary
after the deceasetestator, John,of theof theviving daughter

her claimedsons, husband,withthe two sur-of bysurvivor
at law and ofthe heirs herrepresentativesvivorship against

and administratorand the childrenbrothers, ofandfather
a under theand obtained decreesisters, will,deceasedher

of theIreland, for the whole devised lease-inthein chancery
so ofvariation of much this decreeor asreversalForhold.

the this in Parlia-whole to respondents, appealtheadjudged
Pratt,for the Sir Charlesand appellantswas brought;ment

andthat the words ofCamden, meaningargued byLord
three Sarah andtestator’swill, Mary,the daughters,the

vested in them,interestsuch ahadCatherine, contingent
orto theirtransmissible repre-as wasdeath, assignson his
andcommon, thattook as tenants insentatives, that they

“ asnot be construed de-&c., couldsurvivors,”wordsthe
on theto take happen-the contingencyof personsscriptive
have been made to substituítoNo objection appearsing.
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”“ tothe in the ulterior devise theor for copulative,ting
too from theintent limita-The was plain priordaughters.

alternative, to make it a question.tions of it was thewhich
on If,the case two : 1.But the uponput groundsargument

issue, the onethe death both brothers without marriedof
hadthe then thenot,and the other happened,contingency

sister,deceasedthe were entitled tochildren ofappellants,
sister in the devisedthe estate.an share with survivingequal

had never because2. if the happened,But contingency
the were entitledmarried,John Tew appellantsyet equally

the Mark theTew,with as heir at law of elderrespondent,
and and next kin ofTew, Tew,and John of Johnyounger,
and the decree was erroneous. Could theso, either way,

void,over have been as too theremote,devise held being
effect been the same as the notwould have by happening

to let in the claims of the heirsof the and nextcontingency,
But this does not to haveof kin. beenappearground

in offor the the House Lords;taken as suchappellants yet
be raised on theexisted,if itan objection, might pleadings,

heirs,some the as itof wasappellants, claiming obviated
to the to beand answered madeby referring conveyances

to determinationJohn,Mark and on the of the contingency-
one to the of theit lifetime survivor ofway, confining them..

the matter inThe if not in theprincipal, only controversy
con-,been the timecase seems to have when theregarding

interest in the devisees over attached or vested,tingent and:
the of survivorship.right

and cited Jarman andcase,This Powell, for-abridged by
the construction,the sole of disjunctive Lewis haspurpose

for theas an restrictiveand con-authoritycopied applied
an indefinitestruction of failure of issue,,words importing

ofreason of the mention when no suchmarriage, pointby
;in the case and thatwas or could be made effect was pro-

duced other and circumstances which the-putby expressions
as the beforematter all suchquestion, conveyancesbeyond

“and the of thementioned, shall:contingency,explanation
3VOL. xvi.
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issue,” over,have no the the devisewords inby express
“ and after his John,”shall from death to and vest ingo

”“shall from thenceforth be towho receive thepermitted
with the andrents, &c., utmostfixing precision certainty

of,is the as thedecease athat terminuscapablelanguage
commence,should and the contin-John’s interest whenquo,

devise must be determined one or theof the waygency
effect, ever;devise over take if the sub-other, and the and

todevise the threealternative daughters,sequent referring
and in similarsame expressedto the contingency language,

“ anddisconnected to silence’the word unmarried” being put
construction.the disjunctiveby

onethe ease not sustain-of towardsstepThe report goes
Lewis it it isfor,a as uses and doubt-such doctrine verying

orof it than Jarman’sever read more Powell’s ab-if heful
thethator evenstract, carefully. Consideringvery facility

to matter,over cases his tohe works foreignwhichwith
if he had theis almost read fulllaw, it strange,newmake

hisit to other of thenot used prove allegationhe hadreport,
“ after hisof the words death.”force Theserestrictive

and the failure of issue waswill,in the restrictedwerewords
lifetime.to the

of theTaylor, cases,anotherv. inHapworth plaintiffs’
is cited from Cox. The note of thesamethe category,

in thebrief, and as statedis plaintiffs’in Jarmancase very
hand,Cox at Di­Chitty’s EquityNot findingargument.

to, containsresorted which materialhas been verygest
Jarman,in and decisiveomitted of acircumstances, re­

“construction, of the word unmar­independentlystrictive
1397. note2 Chit. is this:—Eq. Dig. Chitty’sried.”

“ to children,his three afterlegaciesTestator gave payable
executrix,of his and directed that if ofdeath thethe any

die and without issue,should unmarried before thechildren
toexecutrix,of the should thethe legacy godeath surviving

of the diedmarried,One but withoutdaughterschildren.
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The survivedissue in the lifetime the executrix.of legacy
to Cox 112.Taylor,the other v. 1children.” Hapworth

As the rule in v.stated,thus the case comes within Pells
”“ unmarriedBrown, Cro. Jac. the word is590, whether

as to each child’s sharenot;retained or the contingency
other,was to be or the in thedetermined, one lifetimeway

of the if child.executrix, not also a surviving
In the v. 3 Ves.case, Strode, 450,next thereMaberly

was in will,from the context the withoutsufficient ground
”“ “to the unmarried or after his decease,”wordsresorting

will,which were in that thefor failure of issuerestricting
to the death of the for life, or, farthest,devisee at to the
time his orwhen child issue at hisyoungest decease,living
if he had toarrive the decease ofany, might twenty-one,
them all under that one on whichage being contingency
the towas over. The wereproperty questions whethergo
the limitation over was the testator’s son notgood, having
died unmarried. Second, if whether the words of sur­good,

to the ofdeath the testator or ofvivorship his son.applied
“ ”And it was held that in this will the word unmarried

must be construed in its most usual never hav­acceptation,
”“that thismarried; the substitution of oring required for

the and that the words of here re­copulative, survivorship
ferred to the decease of the testator, and were intended to

a No was raised as to thequestionprevent lapse. restricted
and theconstruction, case has no on it further thanbearing

onthat,to show some it was withoutadoptedgrounds,
dissent.

v. Lewis,Woodward Glassbrookis not referred to butby
in Jarman,found in other cases,with the isbeing company

theto on of the as the re-referred part plaintiffs supporting
stricted construction noissue,of failure of suchthough

arise in case,could that the alternativesquestion only being
orunmarried underdying age.

One other case of Mr. on construc­Powell the disjunctive
tion, v. 7 noticedPhyn, Ves. not(Bell though by453,)
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of for thecited,Lewis is on the the restric-plaintiffs,part
issue,the ative construction of words failure ofimporting

“ should notreason of the associated words marry.”by
it,version of is this: a tes-case,The to Powell’saccording

residue of his estatetator thebequeathed personal equally
children, of thehis and in case death ofbetween three any

children,married and thethemof without being having
to theof the child so be divided between sur-share dying

Grant,William on thechildren. Sir ofviving authority
”“v. held that thelast word andcase,the (Maberly Strode,)

“ or,” that aand,to be construedwas consequently, daugh-
There waswas entitled. inter who had married nothing

of the word-children,to extend the meaningthe will beyond
anddescendants;remote Sirusual to Williamits import,

“the different constructions oftoGrant, dyingreferring
Elkin,in Wms.Pinbury v. 1 P.without as statedissue,”

“ is, the indefinite is out of564, firstthesays failure,][that
The over,children.the the wordquestion, being legatees

“ children,”thetoo, could take survivingby descriptiononly
to refer to the of distribu-which, survivorship periodtaking

v.the rule of Pells andtion, Brown,the case withinbrings
limiteda failure of issue is toother wherethe eases happen

in the de-the life of some at testator’swithin person being
Cro. Jac. 590.651;cease. 2 Jarm.

therefore,occasion,been no to resort toThere could have
“ married,” as an of athe words without being argument

there itbeen,nor if had would have avail-failure,restricted
Grant, in the theed. Sir William judgment,giving says

unmarried and without children cannotofcontingency dying
be than lattersaid to mean more theproperly anything

event, as, be nothere can children withoutlegally speaking,
neces-words,a to effect deems itand to thesemarriage, give

to And bothconstrue the as asary copulative disjunctive.
“Jarman, unmarried,”treathim,Mr. Powell and Mr. after

of thein such as and the result twoconnection, inoperative,
theevents, issue,and ashaving beingmarrying precisely
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alone, indeed,itsame as issue stood is almostthough having
sense,incredible that a man of common knowswhoplain

that is a to lawfulmarriage necessary prerequisite having
issue, can consider it What be more nat-otherwise. could

toural than that a father of the and off-speakgoing family
son, ofbachelor,of a his should him in mindspring put

is but an and decent andIt appropriate preface,marriage.
The ofmore need be intended. dy-nothing contingency

“ unmarried,”issue and without leav-withouting meaning
wife,a or as to a wid-husband which wellapplying may

bachelor,ower as to a is another affair. In this sensequite
”“ todo Powell and Jarman unmarried haveonly suppose

toinfluence restrain the indefinite Theany interpretation.
words of Mr. will do not admit of this construc-Downing’s

did,tion, and if could not aid thethey they plaintiffs.
Neither the nor the of Lewis,plaintiff’s argument position

words,as to the of such used in a senseoperation excluding
at time to restrain the indefinitemarriage any interpreta-

oftion words a failure of issue, areimporting in the
orsustained countenancedslighest degree theby reported

to,cases referred or Powell’s or Jarman’sby treatises,
from whose for anotherabridgements, arepurpose, they

and in themisapplied No suchcopied argument. question
decided,or was forpoint contended or moved in ofany

cases, northose Powell or Jarman, as beby seenmay by
the themselves, andexamining reports two orby comparing

176,three clauses. Lewis 5, 177, if the[228,] [229,]§•
“ “associated,” &c. be the death of thecontingency ances-

“tor unmarried,” &c., 2with Jarm. 429. The same prin-
&c., where will beit seen thatciple,” Lewis at thestops

“ unmarried,”word theomitting toexplanation subjoined
the clause in 1 Jarm.parallel 386,Pow. which de-wholly

those of theircases if couldprives application, they possibly
have any.

In various other wills,cases of whereinreported marriage
is mentioned in connection failure noissue,with of eonse-
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In v.is to mention of Leesattached thequenee marriage.
notonMosely, the restrictive construction obtained grounds

remain-life,here. Here was an devise forapplying express
overder to the a of distributionissue, with amongpower

the notissue, and devise over the first devisee shouldif
Sonday’s Case,and leave issue to attainmarry twenty-one.

9 Co. 127, Wealthy Bosville,and v. cited in Fearnes’Rep.
Con. 300, 387, 258,Rem. from Tem. Hardw. B. R.Rep.
are tail,instances of estates of mar-wordsnotwithstanding
riage.

But case,the restrictive in thissupposing interpretation,
some means established, and the indefinite failure limit­by
an estate tail to be out of the as in Bell v.ing question,

that casePhyn, would furnish sufficient for read­authority
the in the If it be re­shoulding contingency disjunctive.

“to effect to the not andquired words shouldgive marry,”
to some distinct of the testator to beassign specific object

them,answered and shouldit be demanded what thoseby
for,words first there the same case and thewere casesput

v.Cooke, 209,Doe v. 7 East and Doe 2 B. &Rawding,
441, Lewis,Ald. referred to and v. Brand,Framinghamby

390,3 Atk. and the course of of Lords Hard»reasoning
wicke and and WilliamSir Grant wouldEllenborovgh sug­

the best and most rational construction onanswergest
”“ not not ad­these that the shouldwordsgrounds: marry

Cooke,v. without athe construction in Doe dyingmitting
effect,them thewife him to disjunctivesurviving give

“ the testator felt someand thatforshould be substituted
was to be­his son’s and laysolicitude for marriage, willing

looked for­that heinducements tofore him some marry;
wifeson’sto the and of his family,wants expensesward

to him thechildren and and meantas well as giveposterity,
him toof the and enable supportabsolute disposal property,

in case of his but that ifthem,forand marriage;provide
to his threedecease,it after hisshould,he never married go

seems to be theconstruction,On this whichbrothers. only
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haveto canreasonable ifone, the words marriagerelating
tail,effect Josiah Downing,an with an estateinconsistent

the ab-entitled tothe has becomemarried,devisee, having
solute property.

”“words should nothowever, that the marrySupposing,
in the construc-nocan, law,the rules of have operationby

to be seenof it remainstion the inwill now question,
or circumstanceswhether there are other expressionsany

sufficient,to ofthe importcontrol and restrict legalgeneral
anto indicatewhich, themselves,the are concededwords of

first,estate tail. Andissue,indefinite failure limit anof and
”“the have effect.if words after his decease can such

construc-This the restrictedis another on whichground
cases of willstion is and fivecontended for theby plaintiffs,

Pinburyviz.:of to thisare point,personal quotedproperty
v. v.Elkin, Paine, Vile,v. v. TrotterStratton Rackstraw
Oswald, and v. South.Wilkinson

Pinbury Elkin,The earliest of is v. Lordthem decided by
563.in about 1 P.1719. Wms.Macclesfield, chancery,

isFor what that case be ancan considered authoritypoints
before,uncertain. Within or two the sameavery year

on aGaunt,v.had decided the case ofchancellor Target
of firsta devise over the decease theafterwill containing

devisee, 1 P. Wms.in case he should die issue.without
The decision the on432. was for restricted construction

“of afterother and no notice was taken the wordsgrounds,
nohis andlife,decease.” The devise was to his son for

of issue as hedecease,and after his to such hislonger,
should appoint.

theTwo senses of without byissue weredying suggested
sense when-court. 1. sense at his death. 2.Vulgar Legal
as he shouldever issue fails. Here the intent issuewas such

thenat be issueor least which must intendedmight appoint,
it sup-and this construction to be favored becauseliving;

devisethe the other ofwill, whereas it. Thedestroysports
betweentakenthe term held and awas great diversitygood,
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devise of a for helife,freehold estate and if dies without
B.,issue to and a devise of a term in samethe words.

Elkin,In v. referencePinbury was made to the dif­again
ferent senses of Thewithout issue. circumstancedying
that the intended as a forwas theprovisionlegacy personal

it onand that would belegatee, clog personalstrange
estate, intended,if an indefinite failure was was stated

ofthe the Thereasons words werejudgment.among
il &c.,decease,”then after her and Lord heldMacclesfield

“ after,”then is,that the words that after, con­immediately
the time death,fined the failure of theto evidently reading

”“ “then as an of time to word after,”adverb thequalify
Wms.,unless his as stated in P. was mereaexpression,

“is that after,”There no evidencewords.play upon merely,
“ then,”the concurrence. of the word wouldwithout have

ofbeen him as evidence restrictive inten­regarded anyby
ontion. And the ease were decided thisif solely expres­

“sion it could not be considered anafter,”then authority
a both words do not concur. Butfor where consider­case

the widetime,the state the law at that distinctionofing
mentioned,this the other between aalluded and casesto.in

theand terms andof limitation ofpersonal legaciesgift
and the door thefreehold,estates of by differentopened

failureto be on words a ofsenses issue, andput importing
v. of thethe doctrine held in Forth Chapman, different con­

words to thestruction of the same subject-matter,according
Lordthere is little doubt that would have comeMacclesfield

“ thento the same these afterresult without words her de­
cease,” which, so with hisinterpreted, views onconcurring
other in as anwere thrown orgrounds, merely auxiliary
make not theand of de­weight, amongst principal grounds

was, as thiscision, Lewis, case,one of which citing says,
that a benefit was intended the &c.personal legatee, Lewis’

n. k. has been235, 330, 197, This case158,Perp. ques­
tioned, and on this considerednot,has been ofpoint, high

Hardwicke, BeauchampLord in v.authority. Dormer,
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“ if hadas it beenconstruedafter,”the case turned onsays
laid noafter,or and Lordat, immediately says Macclesfield

“ 313. Lord Hard­312,Atk.stress the then.” 2on word
”“ of in the thentime,an caseas adverbwicke thenrejects

”“ Lordconstruedbefore after was bywhetherhim; fairly
Butto anno occasion opinion.he had giveMacclesfield

”“ reference toin the thatthe then been retainedword has
cases. 4 Bac. Ab.case in otherin the and as citedbooks,

aLewis considers310; 359, principalFearne’s 473.C. R.
been overruled in Beauclerkof the to havedecisionground

which, heHardwicke,v. of LordDormer, theby opinion
to this case. Sup.was deliveredwithout due attentionsays,

Penny,v.158, Grant, ques­n. k. inSir William Donne
”“ aftertioned the the of the wordfairness of construction

19as after. Ves. 548. And Jarman saysimmediately
“ thelater times have fromthat no of would departedjudge

that inwords,of such an assense the upon expressionlegal
that,this of little doubtbut submits followedcase, admits

as it v. and v. South,has been in Trotter Oswald Wilkinson
Penny,v. itsneither of which is cited in Donne isauthority

and that where the words are “im­confirmed; he concludes
”“ taker,theafter,” or at the decease of first asmediately

v. Vile,in v. and thePayneStratton Rackstraw applica­
v.Pinburyof stillof the doctrine Elkin seems morebility

ofon the definiteness of the ex­conclusive, account greater
2 Jarm. on Wills 445. But what have thesepression.

v.Pinburycases to do the doctrine of Elkin 1 If therewith
theis an restriction of failure of issueunequivocalexpress,

taker,first or theto the time of the decease of the deviseby
decease,over to thefailure,on such the which sameimplies

it be athere can be no butrestriction, mayquestion proper
isto an devise. But itcreate anexecutorycontingency

”“ of itthat, itself,abuse of word after to im­the pretend
isThe circumstance thatsuch restriction.ports very capa­

“asble associatesof such modifications and immediately,”
““ “ “ “while,” after,”at andsoon,”a greatshortly,” long,”
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“ “from after,”and six after,” like,months’ and the proves
that when not so qualified it one event tomerely postpones
another, and extends into one timetofuturity indefinitely,
as well as another. Let one substitute one of re-theany

”“ “ “strictive words at after,”upon,” immediately sup-
to beposed the equivalents after,of and connect it indis-

with such as are for thecriminately wordadjuncts proper
“ after,” and see what sense he it,will make of or if he will
make the same sense. These cases v. Payneof Stratton
and v.Rackstraw asVile, well as v. Frost,Doe the words

“ ”“on hisbeing decease,” the on of itself re-word being
“strictive, and no means to after and Rob-by equivalent

inson v. Grey, where there was a devise in trust to thepay
income to life,and the them,survivor of for withdaughters,

devises, to take effect from andcontingent afterimmediately
the decease of the therefore, be dis-surviving daughter, may,
missed as irrelevant to the The re-question.present only

cases adduced, indeed, the tocases be foundmaining only
countenance to the construction on thegiving wordsany put

“ after decease,”his in v.Pinbury Elkin, are two cases,
v. and v.Trotter Oswald determinedSouth,Wilkinson sixty

or Kenyon,afterwards Lord theyears bias ofeighty by
mind several cases,whose which have beenappears muchby

toquestioned, have been in favor of the restrictivestrongly
construction.

v.Trotter Oswald was a case estateof determinedpersonal
in Lloyd Kenyon,Sir then M. the noteR.chancery by By

case,of that to1397, CoxEq.Chitty’s Dig. referring(2 §
it was a devise to trustees for usethere of B.appears317,)

his life, and to the heirs of hislawfulexpressly during body
after his decease. This tolooks like an intentmuchvery
divide the interest in the at the ofperiodprqperty precise

death,B.’s and it then to his lineal heirs asgive purchasers.
Besides, the trust for B., was,if as it probablyexecutory,

to the case of v. 9 EastGrey, 1, couldaccording Robinson
not execute B.in and unite estate towith the devisedlegal
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thetake as bythe his purchasersheirs of whobody, might
do, at atall,if thethem;to and this mustexpress gift they

the alterna-over to O.B.,of the devisedecease and being
to that the issue wouldtive, must relate the same period

toissue, in thetake; and the with or without respectdying
death, is called a con-take at B.’swho shouldpurchasers

of the mustdouble Heirs bodywith atingency aspect.
the conclu-so,have andbeen held of beingwords purchase,

anover wassion was inevitable that the devise executory
to at theissue,the anddevise to take the of the otherplace

if the othersame the way.period, happenedcontingency
or can havedecision, therefore,The whether wrong,right

here nofor there isno on the case now in question,bearing
and,none to ren-issue, bedevise to the canexpress implied

to Josiahder the inheritance Down-expressly givennugatory
issue, should have takenthe which his ifdevisee,ing, any,

fee or feedescent, be it in in tail.by simple
estate,real and in theFor a distinction between personal

heirs, &c.,of a to as theirdevise to byconstruction taking pur­
4,C. ch. and note.; Dev.,see Fearne’s R. 490­ 1chase, Ex’y §

v.case, South,other Wilkinson was determinedThe by
Bench,the Court of about theKenyon andLord King’s

under thetime that he had discussion cases ofsame Porter
which,v. his dicta in onJeffrey,v. and Sheers theBradley

and the different constructions torestrictive interpretation
estate, toto real andbe made in personalregard according

have received the markedthe disapprobationsubject-matter,
rules.as to break down settledof subsequent judges, going

a termbequeathedthis. Edward ParkerThe case was
the heirs of hisson, Parker, andhis Samuelof toyears

in default offorever; buttheir heirs andand assignsbody,
to his testator’sthen after his death toissue, go grandson,

for-Wilkinson, the his heirs andThomas plaintiff, assigns
diedtestator, andever. Parker survived theAnd Samuel

WilkinsonIt certified that Thomasno issue. wasleaving
leasehold.was entitled to the
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The of is observable.Kenyon’sLordlanguage opinion
“isHe to have whether,said the is onreported questiononly

“a fair &e.,construction of the the testator meantwords,”
that the limitation over to Thomas Wilkinson should only
take effect after an indefinite of issue offailure Samuel
Parker, or on the failure of issue at the time of theliving
death of Samuel Parker. asJust the indefinitethough
failure would not at theinclude the failure time of his de-

itcease, if soshould One would thehappen. suppose
”“word the it theonly misplaced toby printer, applying

indefinite instead of the restricted failure, where it belongs.
But his after to the rulelordship, per-adverting respecting
sonal limited in a manner thatproperty, would angive

“estate andtail, to the of thewords will to Samuel Parker
“and the heirs of his heirs,” &c.,and their thatbody saying

if those words stood uncontrolled by any thing subsequent
in the thewill, absolute interest vested him,would have in
but other words are added,” &c., the words andrepeating

the track of Lord in v.Pinbury Elkin,following Macclesfield,
“the use of the :then,”word thusupon exploded proceeds

’“ 'is toThere a case in the books show that then and
’‘ arewhen adverbs of time. Then at time waswhat the

estate overto to the At thetestator’s deathgo grandson?
of Samuel ifParker, he left no There isissue. innothing

tothe will show that the intended that the limita-testator
tion over should not take effect until future generations
but, theon there is to that he in-sufficient showcontrary,

the should, event,tended that estate one in thein vest
at the death,time of Samuel and that isParker’sgrandson,

the time which the de-law allows in cases of executory
vises.”

to the here is saidIn testator’srespect intention, nothing
not tail,which as well to all estatesmight very manyapply

donee,are for want ofof which with the life of thespent
donor,at his in alldeath, and, event,,issue in the same the

cases, the over or re-such intends that estate shall remain
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ofas in casevert, limitation,to the well as everyaccording
thedeath,time after his fail-issue at wheneveranyfailing

been,should have what isure Thehappen.may inquiry
to show the testator intended the limitation overthere that

thenot take effect in the other event of failure ofshould
the after his if itdonee, death,issue of at some time should

so ?happen
“ devises,” KenyonThe rule Lordrespecting executory

settled,“is and a limitation,wellproceeds, extremely by
of devise is if it take afterway placeexecutory good, may
or lives and anda life in within sobeing, years,twenty-one

* * * *forth, aafterwards; intention,this is ofquestion
am theand I of the that testator’s intentionopinionclearly

that if Parker did not leave issuewas Samuel at hisany
the shoulddeath, limitation take effect.” Thissubsequent

the case the rule ofintention within de-brings executory
Kenyonas states it. But is the rulevises, Lord correctly

in seems bethe whole toopinionstated? thingEvery
”“the theword use ofmisplaced; explodedonlyawry;

“ ofsituation,in such as an adverbthen,” time;the word
words,is a mere of the an-and answerquestion jinglethe

notion that ex-the absurd an;the questionswer begging
soonercome into thandevisee would apossessionecutory

event;in the and thecould same statementremainder man
“events,tocaserule to suit the according usingof the may,”

““ after life,” &e.,at and amust, all,”of if insteadinstead
“ within.”of

Kenyon and histhe Lord opinionscasesIf adjudged by
on the presentbe to bear with much weightcan thought

fail-of issue or an indefiniteof failurea restrictedquestion
in v. South be withthis Wilkinson comparedleture, opinion

Kenyonand Lordofsound doctrine Lordthe Macclesfield
as otheron this as wellin other caseshimself, pointsbearing

our case.of
J.,C.Parker,v. in B. R. M.)Goodright Wright, (Lord

Wras.P. 197.1



ROCKINGHAM.38

Downing v. Wherrin.

Devise to A. and to and hisissue;his remainder B.
issue.

the heirHeld, in tail is the of his an-inabsolutely power
cestor as much as the heir in fee simple.

The heir-cannot take thedescent when inby nothingjis
ancestor, and he cannot take as to thepurchaser contrary
intent.

. settled rules is the most dan-Altering concerning property
of landmarks.gerous way removing

took,The ancestor never and thesoObjection. dying
to the limited,heir whom was tookremainder by purchase.

“C.Answer J. The construction must beby according
to the theand of iswords when the willimportmeaning
made, and not to postaccident exaccording any facto.”

v. asAudley,In Jee stated. Testator to£1,000gave
beH.,M. and the issue of her and to begot­begottenbody

ten, issue,and in default of such he it to begave equally
divided the andbetween then of John Jeedaughters living

254,Elizabeth wife. 1 Jarm. on from 1 CoxWills,his
324.

it beIn favor of the limitation over was said to hard to
rule,adhere to the that take,after-born todaughters might

defeat the John and Eliza-intention, especially considering
beth Jee were noold, there was ofseventy years possibility
such that; the cases on the intent of theproceeded implied

arjdtestator, never meant to effect to towords defeatgive
the intent. But Lloyd R.,Sir M.Kenyon, observed that
“it had been decided in several that,cases in tobequests

allchildren, those born before the ininterest vested posses-
“ “sion were This,” honor,entitled.” continued his being

a settled shall intention,I not strain to save an atprinciple,
the of the landmarks of the It isexpense law. ofremoving

eases,infinite to abide and,decidedimportance perhaps,by
more on this than other. Thesubject any princi-general

which to arethis case notples ; limitationsapply disputed
of void, vest,estate are unless ifpersonal they necessarily
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in andall, one-yearswithin a life or livesat being, twenty
sanc-This has beenten months afterward.nine orand

** ** innot to be brokenand is nowtioned, upon.&c.
do not feelwhich Ido in this casedesiredto somethingI am

forto itdo,to suppose impossibleat namely,libertymyself
John and Elizabeth Jeean asso advanced ageatpersons

* * ** Anotherchildren, but, pressed up-&e. thingto have
events havethe whichis to decide happen-on me upon [?]

withoutdo this; overturning very manyed but I cannot
is,before me not whether thecases. The single question

events have butin the whichis happened,limitation good,
and werecreation, not,in its if it Iitwhether were good

atlimitation, all,ifso. must thismake it Thencannot
?the limits lawtake within prescribed byplacenecessarily

* * * * stands,it this limita-&c.;inwords, default,The as
* * * *in after-born this &e.take daughters;tion point,may

law, limitation,of on such cannot makethe effect anyand
If,such intention. thisthen,in willdifference construing

is it withinto after-born the rule ofdaughters,extended
not, because John and? Most Elizabeth Jeelaw certainly

ten after thehave children born testator’s death,yearsmight
die issue,M. H. without that theis,and then issuemight

extinct afterwards,became in whichfifty yearsthen case it
the rule prescribed.”transgresswould

Lordofobservations and LordThese Ken-Macclesfield
to neutralize thecontain on whichyon enough reasoning

v. isin Wilkinson South and todecision limitgrounded,the
in allto cases similar.respects preciselyauthorityits

cases, and areother two found in relationTwo toonly,
“in theestate, after,” &c.,which word has beenpersonal

as annoticed,or of ato restrict-affording argumentresorted
issue.failure ofed

the case of v. Reed,In Green before Lord inKing, 1729,
Pinburyafter v. theElkin,soon words were as in that cases

death,”“then after the but Lord no&c.; King gave opin-
on the restrictiveeffect,their constructionion general being
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aforesaid,”excluded refer-additional words “in mannerby
to a limitation on indefinite failure of issue,anring prior

and so the limitation over was held void as too re-being
mote. 4 Bac. 306, 491, 366,Ab. and Fearne’s C. fromR.

68.Fitzgib.
And in v. Penny, the restrictedDonne failure was con-

“tended for on the words after himbut Sir William
ruled construction,Ch'ant this not because the wordsagainst

“were not to decease,”after his and it is notequivalent
to see do not mean much,as but becauseeasy why they
were too to the atconstruction, thethey ambiguous vary

”“same time a doubt whether the word afterintimating
was construed in v.Pinbury Elkin, 19 Ves. 548.fairly

”“The two cases from thinkswhich Lewis a con-only
toclusion be derived favorable to limitationsmay extending

“of theof real the influence words after hisestate, decease,”
to construction,the restricted in the sameproduce though

decision,confesses no actual in tohe suchregardparagraph
that influence,has admitted are v.limitations, Doeyet

Grey,and v. to which areFrost Robinson as heopposed,
says, Cooper. Perpet.v. and Doe v. Lewis’Walter Drew
179, 234.

“these two cases norNow that neither otheronly,” any
to conflict v.estate,real with Walter Drew or Doerelating

v. words,on the influence of these beCooper, may easily
themselves,seen the cases asat reported.by looking

v. no of indefinite or restrict-Grey,In Robinson question
or arise.ed construction did could The was clearlanguage

theheld, sides,it on all toand and wasexplicit, give legal
testatrix’sestate to the the life of thetrustee, daugh-during

totrust with the remainder theters, qu.ce.they being legal
be the deceasechildren, should at ofwhodaughters’ living

alternative re-the survivor of them as and anpurchasers,
all thelaw,mainder to the testatrix’s heir at if daughters

was,should die And the questionwithout issue.leaving
or their childrenestate in thewhat remainder daughters
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take to theoverfrom the devise beingmight implicationby
a feeheir at thelaw, and children to take simple,were held

and not for no of limi-life, there were wordsmerely though
thetation to their this to; onlyheirs and seems have been

thisin 9 citesin the case. East 1. Jarmanpoint question
case for the far the estateof how legalshowingpurpose only
will be in a to the of theexecuted trustee answer purposes
trust. 2 on Wills 206,Jarm. 214.

Doe v. on the of thewas decidedFrost distinctly ground
theulterior devise with of first de­being chargeable legacies

visee, who, if the full ofhe valuepleased, might bequeath
“the estate. 3 B. & A. 546. The words after his de­

”cease were not in the norwill, words tanta­any merely
mount. Mr. Jarman makes no what would be thequestion
effect of such words in relation to real butestate, inonly

“case,to this therespect words theon deceasesimply says
W.,of said Mr.toadverted Justice wouldEolroyd, seemby

to be to the earlierunimportant, case ofaccording Walter
Drew,”v. and after a brief statement of that case he adds,

t: Comyn, B.,C. held it to be tail,”an estate &c.; and
“further adds nothat notice was taken of a similar expres­

sion in Doe v. Cooper, thenotwithstanding stress laid on
the words the over,devise asintroducing an es­conferring

tail.” 2tate Jarm. 440.439, In the of Mr.opinion Jar-­
itman, therefore, that the caseappears of Doe v. Frost

must rest on the legacies on the devisecharged over, and
“not on the theancillary fromargument words on his de­

cease,” forit that thesetaking granted words are no more
restrictive than those in the other cases, a whichpoint is by

”“ ”“no means conceded. On is not with aftersynonymous
“ after.”nor with then

Both Jarman and Lewis toprofess agive statement of
the of Drew,case Walter v. which itby that theappears

after decease,whoseperson without issue, the es-leaving
state was devised heirover, was at law of the testator. And
both down that the same rulelay holds, in such case, as in

VOL. 4xvi.
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fee,ease an devise to one likeof in with limitationexpress
toover in remainder raise an estate tail in and Jar-heir,the

“man in if therethe same manner as hadsays precisely
to himbeen devise and his heirs in the will.”a prior
to Jarman andLewis, to this same case of Wal-referring
373,v. Com. Jarm. on WillsDrew, 439; 181,ter Lewis(2
theafter two cases of v.Walter Drew andstating236,)

237,v. further itCooper,Doe does not inp. says appear
thethem that of the force ofquestioneither of the words

of theto the decease ancestor in the over, wasgiftreferring
to the notice of theat all judges.presented

and statementsobservations withThese being compared
as serve tothemselves show withreported,cases maythe

is sometimes carried on,care book-making byhow little
at second or third hand. Itfrom abridgementscompiling

orthat neither Jarman Lewis ever lookedbe manifestwill
Drew,v. toof Walter which they refer,at reportComyn’s

of that case.to The timesay.reference what andtheyin
deservethat decision notice.of Sirsomecircumstances

then chief baron asnot nor a Jar-­Comyn was judge,John
counsel for thewasbut unsuccessful party,man supposes,

lucid,his bestown made the ofand, by report,as appears
The was three orcase. within fourhearingclient’shis

v. Chapmm Pinburyin Forth andthe decisionsafteryears
Lord had reversed thewhichbothElkin, Macclesfield,inv.

andJoseph Jekyl, whilst LordSirofdecisions M.acclesfield
Jekyland Sir master of theJosephchancellorlordstillwas

rolls.
distinction had beencases a takenrecentthenthoseIn

estate, in to the construc­respectand personalrealbetween
over on issue,limitations failure ofcontainingof willstion

the aElkin,v. besidesPinbury subject-matter beinginand
“the thenestate, words afteron personalchargeablelegacy

” ;to have an influence and insupposedweredeceaseher
“identical words die no is­the leavingChapmanv.Forth

” senses,different as real orin personalconstruedweresue
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of in the samedisposed sentence. In those casesproperty
the restricted hadinterpretation in toobtained regard per­
sonal and the case in aproperty, fairquestion presented op­

to test the effect of like intunity devises of real.expressions
How that was done will best itself,theappear by report
which is here transcribed. 1 Com. R. 372.

“ Walter v. Drew, C. B. 9,T. G. 1, (June, 1723.)
Case on trial of cor., Baron Price.Ejectment
Eichard Weeks, lessor,ofgrandfather plaintiff’s being

fee,seized in two sons, William hishaving elder and Eich-
ard his will, the tenth ofyounger, by March, 1664, devised

‘in these words: It is will that if William Weeks,my my
son, shall to die andhappen leave no issue of his law-body

that then in that casefully begotten, otherwise,and not after
the death of said William, Ison, and allmy give bequeath my
lands of inheritance in L. unto the said Eichard, son, tomy
have and to hold the same after the death of the said Wil-
liam, to him and his heirs.’ The testator died 19,March
1664. William, his son and heir, entered, M.,and 1692,
suffered a to the use of J.recovery Foote and heirs,his till

of a sum of andpayment then tomoney, himself and his
heirs. Afterwards, lease and release,by and nintheighth

June, 1697,of he theconveyed of toequity J.redemption
Foote heirs,and his under whom the defendant claimed.

9th, 1721, William WeeksJanuary died without issue, and
12th, 1715,November Eichard died,Weeks Eich-leaving

Weeks,ard the lessor of the hisplaintiff, son heir,and and
the was whetherquestion he was barred the com. re-by

suffered William,covery by which was before Mr.argued
Baron atPrice, his chambers in Inn.Sergeant’s

And I insisted that the devise to the secondEichard, son,
wa's an devise, for he could notexecutory take ofby way
remainder, for a remainder cannot be awithout particular
estate; but here no estate is devised to William, but the
testator suffers his estate to descend to him, and makesonly



ROCKINGHAM.44

Downing v. Wherrin.

left no issue of hisa devise to if William died andRichard,
he doesall,cannot take at ifand, therefore, Richardbody,

cannot takedevise. A mannot take ofby executoryway
to him.the estatedevise if there are not thatwordsby give
wife,A man after the death of hisdeviseth to his son (2
resolvedLeon. 2 Lev. S.98, v.; 207,a. 2 Jon.226; C.,)

the c. 259, 262,wife took And the case innothing. Vaugh.
thev. a man deviseth that afterwas,(Gardiner Sheldon,)

it shalldeath of his son and arid ifissue;withoutdaughters
Katherine,that son and andmyhappen George, Margaret

die all freehold landsissue,without thenmy daughters, my
it wasshall to and his andRose, heirs;go nephew,my

will.that his at all histook byagreed daughters nothing
that Rosetrue,It is that in case in it is saidthis Vaughan

estatedid because thedevise,not take ofby way executory
of the sonto after the deathhim to take effectwasgiven

and tooissue,without was awhichdaughters contingency
remote for the tolaw allow.

But here the to on the deathwas take effectcontingency
of the are not die withoutWilliam, for words if William

issue,if he die no are tantamountissue, but and leave which
death ;if he die not issue at the time of histo saying having

if Williamwords,and this is enforced the subsequentby
otherwise,in notissue,die and leave no then that case and

the the same toWilliam,after death of said Ithe give
William,to hold the death of the said to himafterRichard,

that his intention wasitheirs;his which appearsand by
lands thehave theRichard should immediately uponthat

of William.”death Comyn’s Arg.
“ ex-take: one shall byc. contra NoCheshire,Sergeant

andothercannot take way,devise but he who anyecutory
itwords,theremainder; for, appearshe take byhere may by

son,eldesthisWilliam,thattestator’s intentionbe theto
for theruleand I know no;in the firstshould take place

devisor, andof thebut the intentionof aconstruction will
Atake.William shouldmanifest thathis intention ishere
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wife,man devised to his and then after her death,says, my
son and heit, die,"William is to have if his son is to have
it; it holden that William took an estate tail.” 9was Co.
127.

So gift,in Mo. there were no of it127, words wasyet
836; 415,holden a devise. So in 1 Roll. 2 Cro. a.good

And in the case the was suffered uponpresent recovery
Levinz,the of Pemberton and that Wil-opinion Sergeant

liam, tail,an estate remainder to Richard.will,this tookby
C.C. B. and C. Lev. Jus. beforeJ., B.; B.,R.(Pemberton,

afterwards,inclined,To the baron andwhich upon1686.)
his that Williamconsideration,further tookgave opinion

will,an estate tail this for the words shall not be con-by
strued to an estate of devise, butgive by way executory

the cannot take other But herewhere devisee any way.
will,William took for it is atheby necessary implication

thethat he shall have it to him and heirs of his forbody,
will,the heir shall take the he is notby though expressly

devise tonamed, or there be no him words.expressby
devise the for128, life,9 Co. a to wife and afterAlso her

andit;William is to have if he die his son is todecease
It that William took an estate tail.have it. was adjudged

heir, ;no devise to the he took. Mo. 127­So expressly yet
2 Cro.836;1 Roll 415.

words, to the deceaseThese referringsupposed important
therefore,the theover,of the ancestor in construc-gift upon

had been had in chan-tion of the discussionwhich recently
realthe of the distinction betweenon express groundcery,

which, doubt,no theestate,and pointpersonal suggested
estate,real and thenDrew,v. as to wasin applyingWalter

soman, farthe recollection offresh in professionalevery
over werefrom distinctly pre-inadvertently,being passed

the failure ofto restrictthe courtsented and urged upon
due con-alland receiveddecease,issue to the of thetime

sideration.
suffi-wasonThe taken both points,Comyn,ground by
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the ar­incases citedanswered and obviated theciently by
theofthecounsel, and,of the in opiniongument opposing

tail,an estatecourt, espe­the ofconstructionestablishing
thecase, oftenSonday’s quotedaCase, bycially by leading

127, 128.9 Co.books, never denied to be law.and
chief andtheIt decided Jac. two justiceswas by1,)(8

aisone of was Lord Coke. Therebaron,chief whom very
of the devise inobservable resemblance in the phraseology
l< Wil­if his sonwill;to that inthat case Mr. Downing’s

affirma­his theand have issue male wifeliam by (inmarry
no maleand if he havehouse;his son to have thetive,)

it;to haveSamuelissue then his son&c.,lawfully begotten,
then his&c., thatmale,and have issueand if Samuel marry

male,and if no issuedecease,to hisson have the house after
if Thomashouse;to have the marry,then his son Thomas

son to havethen his&c.,male ofa issue his body,having
issue,male thennoif he havehouse after his decease:the

The firstand so to Daniel.manner,likehis son inRichard
haveheir, if he andtheWilliam,to the son of marrydevise

he should haveSamuel,to ifand overissue his wife,by
in tail malean estatetomale, giveno issue being adjudged

the heirthe law thatasto consideredWilliam, was settling
will,tail thetake an estateshould, case, thoughin such by

devises to eachthe successivehim,devise to andno express
he shoulddecease,male after his ifson and to his issue

to themale, limitation overhave withand issuemarry
male,issue were tohave no adjudgedhe shouldnext, if

in succes­sons,thein male to respectively,estates tailgive
“ male,”over, if he have no issuelimitationthesion, upon

“ if he dieto withouttantamount sayingconsideredbeing
not­tail,to an estatecreatesufficientmale,” wordsissue

which,his decease,”“afterthe words thoughwithstanding
issue, wereto the decease of thein the first place,applying,

the clausein sense to devisingcarried forwardmanifestly
the samemale,of issueto the next taken in defaultover

thereas repeated.though
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“ qucein the eorummaxim, expressiomindKeeping legal
the heir-at-lawinsunt nihil the title ofoperatur”-thattacite

the mannerdescent, to,is and in sameequivalentby operates
in devise limit-devise to him fee withas an simple,express

ofof issue or heirsover the to another on failureestateing
it is immaterialtail;to an estate thathis himgivebody,

or heirsand to his heirswhether the devise to the ancestor
theclauses,or thatandof his be in the same differentbody

takenis be the whole willconstruction to made upon together,
tohowever it is notdetached the distinguishparts, possible

court,these before thetwo in from that nowcases, principle,
or if at all this in ofcase is favorstrongerdistinguishable,
an estate tail.

In both those cases the heir had a fee descendiblesimple,
to his heirs, in the same manner as fee devisedgeneral the
to Josiah case,in the unless cut downpresentDowning,
and to an the over.limited estate-tail deviseby contingent

a sonSonday'sIn Case there was devise to the of the heir,
devises,as of the ifas well other successive shouldthey

”“male,and have the .word son usedissue asmarry being
limitation, was,of and the devise overa word in all essen­

“case,similar to that interms, the if he shalltial present
“ male,”not have the wordissue,” anaddingonly creating

male,in tail instead of tailestate andgeneral, omitting
“ decease,”after his and in somewords necessarily implied,

tothe devises the issue male before Thisexpressed.of
issue, &c.,”of “if he shall have noform equivalentexpression,

“ issue,”if he should not have tanta­to lawful heldbeing
to a ofissue,mount without a failure ofexpressivedying

limit anmale,or issue and sufficient toissue indefinitely
tail.estate

Drew,in v. where there was noBut Walter such express
who,the of could take de-issue, course,todevise only by

“ occurred, which,the have” in thescent, wordambiguous
v. beenrecent case Forth had held inChapman, respectof

the aissue,to to restrict without to failurepersonalty dying
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“ theafterdecease,at the as as the wordsthe time of well
over to Rich-death of said in the deviseWilliam,” repeated

habendúm; andinin the of and theard, both words gift
de-the of anthese as as wantcircumstances, expresswell

court inheir, were theWilliam,vise to the uponurged
of issue and an de-failure executoryof a restrictedfavor

title of theoverruled; and thus theRichard, and werevise to
common who had advancedunder the recovery,purchaser

the ofbefore,more than onthirty years opinionhis money
toeminent counsel in as its valid-the mosttwo of England,

settled as to the in-established, and the law waswasity,
to control and restrict theof such expressions gen-efficiency

a failure of issue asof wordseral indicatingmeaninglegal
the hasof real and so lawestate,in a limitationtime,to

norno decided case foundsince,remained ever being any
to theeven of a contrary.dictum judge,

R.,decided in B. LordCooperv. wasThe case of Doe
7,1801, or three aftertwoKenyon February yearspresiding,

which, asJeffrey,v. Roe d. Sheus v. inSouth andWilkinson
and v. he hadBradley,v. Porteras in Trotter Oswaldwell

force,restricted if thethe of wordsunder consideration any,
“ afterissue,” and his decease in ano contingentleaving

and the had thecases,in two ofover, pro-devise questioned
to realconstruction of words asof a different appliedpriety

as held in v. 1 Eastestate, Chapman,Forthor to personal
had madehim that these questionsbefore229. It was only

of Lord downwards.from the timeany figure, Macclesfield
Kenyonto remind Lordoccasion, therefore,nowasThere

in the casestatedwords,of these which wereof the force
to surmise thatnor is there the leasthim, theyground■before

not for alloverlooked, and consideredwere inadvertently,
the in v.worth, Cooper,or to decision Doewere■they impugn

true,it is was for lifedevise,The first■on that ground.
also ancan make no there wasdifference;but thatonly,

to his and bothdecease, issue,after his together,express gift,
asthe to the sameShelley's Case,rule in amount thingby
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heirs of hishisa to him andhim his orissue,and togift
theso, issue,the expressin clause not; byone and ifbody,

there could beandto takethem, asgift might purchasers,
forestate tailno of anoccasion to resort to implication
in-to case was free fromall;them take at so the anythat
offor the constructionfluence convenience that sortof of

Lordeffect,estate whichtail,an could it had anyhave
and7 Ad. EllisEwart,v.Denman denies. Doedistinctly

636, in conclusion.
addedhad to theCock, testator,thethatSuppose Henry

“ theissue,” wordswords of die without leavingcontingency
“ thatdecease,” anyat his could it be sup-living pretended

failure oftheintent could haveposed general prevented
ordecease,issue offrom confined to the time the givenbeing

effect to over of at subsequentthe devise on a failure issue any
“? decease,”And if the after hisperiod words introducing

much,the devise meant and theover, as that contingency
to other,was be determined one or the and the limita-way

effect,tion over at the decease of theall,take if at firstonly
devisee, then these words have controlledwould effectually

of an tail,the estate which theimplicationand'prevented
decided oftook,court he from the words deviseunreservedly
theover, to intention of the testator, not-generalaccomplish

life thethe estate for and incon-express only,withstanding
that the issue should take assistent tenants inprovision

of thetherefore,We have the courtcommon. authority,
Kenyon himself,and Lord that theof Bench wordsKing’s

“ themselves, not,of do in a devisedecease,” ofafter his
ofissue to the time the de-restrict the ofestate,real failure

cease.
v. Banister,Since is case d. viz. °.this the of Doe Jarrad

“ her she ifheirs, child;to A. and if has not,Devise any
husband,the of and her then to B.after decease herself and

her heirs held A. was tenant in tail. 2 Jarm. 325, cited
from 7 292. The is aMeeson & muchWelsby present

at theTo have arrived result in that case,case.stronger
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not child,the a the on thewhichhaving being contingency
was devised over, must have been considered tan-property

tamount to an indefinite issue,failure of notwithstanding
“the words after the indecease, &c..” first asdevise,The^

the case, was in fee.present
If, after these decisions and others to the effect,same re-

to the estate,of real uncontrolled and unim-lating disposal
are,as the restrictive offorcepugned they negativing any

“words,such some one after,”should doubt that the word
“ “ “will,in a at,”mean orof,”at the timemay upon,”

let him read the account“immediately succeeding,” carefully
“of the first division of real estate the flood,” in theafter

tenth of Genesis and if not satisfied at the end ofchapter ;
eleventh,that read on in and heout,the find ifchapter,

aboutcan, what time that division was made.
estate it,tail includes in at the estate of theleast,Every

tenant in tail for his and the estate can neither de-life,own
or after hisscend, decease,remain over revert till whether

be orthere issue not. The inheritance in tailspecial may
determined in the life the thedonee,be of decease of theby

husband,or of whose the are towife heirsbody proceed.
and Co. L.32, 34, 28, ease,See Lit. a. In that he has a§

freehold his own life as tenant afterin tailduring possibility
issue extinct. But in other the inheritanceof caseevery

estate of tenant in or alien-tail,and if not barredlegally
incidents,ated, him,continues in all its andwith rights

the a common re-is of alienationwhich power byamong
noruntil his never has issuedecease, hecovery, though

marries.
“ limitation,The words after his in thedeath,” therefore,

thethe testator’s three withsons,over to other will agree
im-Josiah,of an estate tail in and arenature necessarily

ofthe estatein it. have their use in postponingplied They
the orderbrothers,the three and with certaintydirecting

anto besuccession,and of thecourse which law adjudges
totail, issue,first to Josiah and his and afterwardsestate
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law-that the havingothers,the and pretenceanypreclude
or thatestate,to Josiah’sissue is a condition precedentful

untilholddecease, andenter before hisbrothersthe might
otherno expresshe theissue,should have will containing

reference to his decease.
formedon,in athe andThe settled form of writ pleadings
the wordsofconstructionis conclusive evidence of the legal

andis technicala.11,Co. L. Theof this will. language
“ after hiswhichestate tail. The wordsto anappropriate

“ in amortem,”thedecease,” qua postcalledtechnically
to aor reverter, previousformedon in remainder applymay

tail, suffi­aretenant for Theylife or in indiscriminately.
theestate and rightcient to the lifeshow the termination of

additionalof thereversioner,the butremainderman or
“ donee died with­clause, thecalled the becausequod”eo

Nat.Fitz.tail isissue,out is to that the spent.used show
notes;E. and218, 220,Brev. B. C. note a.219, A., Dyer

349, (17.)
heir, remotea descender an howeverIn formedon in by

“ that&c.,Command A.in the the writ is thus:pedigree,
land,he to B. mes. and acres ofrender twenty &c.,)(one

C. to and the of his andD. heirs body issuing,which gave
E.,and of son and heirafter the death of the said D.which,

E.,the saidson and heir ofF.,said D. and of oughtof the
theF.,heir of said formB.,to said son and byto descend

in like mannerand soaforesaid naming every­of the gift
descended,orthe estatethe to whom rightone in pedigree

seizedlastheir of thedemandant himself personthe making
this demandant’sdonee, accruingtail and of the rightof the

imme­butsuccession,inthe death eachof ancestorafter
5 Com.212, H.;F. G.the last F. N. B.afterdiately only.
;and notes Bunk­E. F. N. B. 212728; 3, 2;PleaderDig.

8 Co. 88.Case,mere's
“ C,Whichis thus:the formedon in remainderAnd

that if theSoand the heirs of his body issuing.to D.gave
theof his issuing,heirs bodysaid D. should die without
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aforesaid &e. should remain to the aforesaid B.messuage,
his orheirs,and to B. and the heirs of his or to J.,body,

to said B., &c.,father as the case andbe, which, aftermay
the death of the &c.,aforesaid D. and of J., ancestral,if

to remain to said orB., B., the son and heir ofought the
J., be,as the casesaid the form of the afore-may by gift
because the aforesaidsaid, D. died without heir of his body

F. N. 218,&c. B. B. C. And this is theissuing,” settled
to show the title of theform demandant and the estate tail

be thereto have been everspent, although somay many
donee;descents from the when all issue areyet extinct, after

decease,his he is to have issue,died withoutadjudged and
“ issuethis without refers to the estate tail.”dying Shelly,

16, 90; 56.216,J. Dy. Dy.§ §
“5 Com. Pleader 3, 3,E. 728, ADig. p. formedon in

must that theremainder donee diedsay prior without issue,”
“; ibid,239­ and in729, formedon in remainder or re­Reg.

demandant needverter, the not name the issues theof
it is sufficient todonee, but eo thequod, donee diedsay

216, a.;issue. Case,without Buckmere’s 8 Co.Dyer R.
a.88,

in the case JusticeHere, Shelly,as in theput by Dyer,
have reference to the estateof of inheri-words contingency

tance todevised Josiah which is cut anddownDowning,
“words,limited to a fee tail these if he should not haveby

tantamount,death,” &c.,after his aslawful issue has
“conceded, to the words diebeen seen and if he should

&c.,after his death,”issue technical terms used inwithout
formedon,in a to ex-andthe writ pleadings express briefly,

the events deter-and with which mustlegal certaintyactly
and the when he in remaindertail,an estate periodmine

onethe The lawto have possession. gives generalought
“ of the donee to remainmortemform, queepostand ought

&c.,&c., quod issue,”eo the donee died withoutrevert,or
well,seems whether the reversion or remain-which equally
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or of futurehimself,of donee anyfalls on the decease theder
remote.howevergeneration,

theto restrict wordsin this willThere being nothing
“ issue,” &c., from their broadestshould not have lawful

ofno matter here wordsand whethergeneral legal import,
themlimitation, or to showlimitation as words ofnot,or

the limi-sense,to be the strictwith children insynonymous
all hisincludesheirs, &c.,histation to Josiah andDowning

then, ifthem,extends to andissue. The limitationexpress
in the con-If usedin collateral heirs.unqualified, takes
to thelimitation, or in reference prioras words oftingency

are indefinitethe estate beforelimitation and given, they
inheritance,has anas to time. The devisee express

must first descend towhich, of, intestate,if he dies seized
it in fee or in feeissue,his if he has be simplewhetherany,

thethat issueand this excludes alltail, possibility might
take as purchasers.

Here the intent is it extends to thegeneral apparent;
thedonee and all his all are within of the lim-issue; scope

the descent to the heirs runover,itation and might through
be no asall the issue. There can to the class ofquestion

more theIssue is than heirs ofpersons. comprehensive
one All the issue cannot inheritat time. simulbody any

to inheritsemel,and but have a in theircapacity successively
those nearer in theturn, survive,if and succession fail.they

orFailure of heirs of the can neverbody, general special,
fail,of the and then it musttill issuehappen description

afterissue,for of Failure ofwant capable.happen persons
the decease the failure of heirs of hisdonee,of and body,

“but theissue,”mean the same whetherthing,precisely
ofnot,or includes all none whichis offspring,parent living

“ the isin heirs of the while parentare body,”comprised
theissue nearer in succession.or otherliving,

heirs,to A. and his and if hethat a deviseSupposing
and his heirs intended to A.issue, B.,shall not have to give

other to his de-tail,an estate there no wordsbeing referring
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“eease the over,in limitation such if he die withoutas
“issue,” these words after seemhis the moredecease,” ap-

to them.propriate supply
If the to thewill limits an estate devisee with remainder

“over, death,”the as as thewords after his well contingency
will,of not in the must be theremarriage, though expressed

sense,in and ifunderstood, and,impliedbeing necessarily
will them be tail,the without would sufficient to limit a fee

their insertion can make no difference.
After the observations of Kent,Chancellor in v.Anderson

Jackson, Johns.400,401,16 and the often reiterated expression
of that collectivmi,“issue” is nomen and to andjuges extends

viex alltermini lineal the re-descendants tocomprehends
motest it well be whether, ingeneration, questionedmay
common to the idiom con-andparlance, ordinaryaccording

“struction of the the words die withoutEnglish language,
issue,” or the like a failure or wantexpressions, indicating

issue,of are limited to the time of decease,the ancestor’s or
whether the testator’s such with-expressionsusing general

clear andout qualification and orany express restriction
'to effect,that so understand them.necessary implication

It seems the of toheight that aabsurdity suppose legally
and technicalsettled use and of words shouldinterpretation

andobtained beenhave adhered to for inages, original
formed writs and ofand inlegal proceedings conveyances
estates, as aswell deeds last wills, which concernby by

title,man’s the of and theevery against propriety language
mankind, and,sense andcommon of in aunderstanding

of cases, to actual oftheproportion contrary meaninggreat
such truth be so.the The cannotusingparties language.

is madean with to the observationAnd confidenceappeal
of whether heand recollection hasevery intelligent person,
“ aissue,” word,known the word as much usedcolloquial

andconversation, books,in familiar or even in synonymous
the sense,in strict or wherechildren,with elseany except

or wills,in law books and inlawyers,among conveyances,
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and in descentsinstruments relation tolegal proceedings
of ever heard a talk ofor limitation estates. Who mother

? Children, descendants,her issue family, poster-offspring,
and a other words are much more common.ity great many

verb, noun,is a or verbal andIssue somewhat artificial
2 332. Thetechnical. Co. Inst. Statute of Westminster

donis, verb,d. the word both as a noun and a2 c. de uses
tail, toto in of a one and thein relation giftgifts speaking

issue,and failure andof his of the ofheirs issuing,body
of and ofissue,the the failure issuetreatingdisinheriting

same. toof the as the Itheirs literally signifies pro-body
forth, noun, aand,or to as an abstractof,ceed from out go

the itof Bible usesforth. The common translationgoing
from thetimes,or three borrowedtwo evidently language

in its andlaw,of the and technicalalways comprehensive
the husbands whosense. In case in Matthew of the seven

render-22: the same in Mark isissue,left no word(ch. 25,)
knows, com-as one is theseed, which,ed (12: every20,)

and takes in allin formon offspring,expression scripture
posterity.

“ thatHezekiah,the sons of should issueofThe prophesy
shouldhe should be incaptiveshim which whobeget,from

aremote future 2to 20:generation. KingsBabylon,”related
“ issue,” 6,the word in Genesis7;39­: and 48: has a; Is.18­

of tribesto the the twelve or families ofinheritancerelation
“a isand in translation rendered aIsrael, previous linage,”

and in Luke 2:4; and,near akin to houseword lineage
sensedefinition of the of the worda juster generalperhaps,

“that it a successionnot be isthan continuingcould given
atthis, least,to inherit.” All is in­descendantslinealof

theuse of word in a lim­the technical andin propervolved
the mindand is toestate,of real suggestednaturallyitation

in Then letuses it conveyance.the whoof anyperson
if hebe substituted: shalleither of these equivalent phrases

or, if he shoulddescendants,line ofanot have continuing
of descendants,a line or successiondie without continuing
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his after his his estate shalldecease,on failure of lineage,
constructionand there is no rule ofover;go grammatical

couldand in the idiom of the whichnothing English tongue,
of tobe to tie the failure issue the lifetime ofupthought

ancestor, of his decease.the or to the instant
the made ofuse Lewis theby expres-Notwithstanding

“ in adecease,”his devise he theover,sion after downlays
these terms: “It is anrule in undeniablevery195)(p.
limitation over,of law that a after the death of arule per-

issue, restrictiveson unaccompaniedwithout leaving by any
an failure ofcircumstances,or indefiniteimportsexpressions

all the author-and in this he is sustainedissue,” position by
ofthe rule and constructionities. This general legalbeing

not-to, tail,adhered and limits an estatethe is to bewords,
the which have been objected,expressionswithstanding

the rea-as fromshown,has been wellwhich, as sufficiently
cases, cases,as can have noof theson and nature adjudged

to confine the failure of issue torestrictivesuch operation
but, on the aredonee,death of the containedthe contrary,

the entail,in nature of theand andverynecessarily implied
and it isthe technical which describedprecise language by

in writs and The unavoidable conse-legal proceedings.
that unless there is elseis, to restrict thequence something

the in which the devise over couldwaycontingency, only
atake eifect must be as remainder on an estateexpectant

to Josiah the him,limited inheritance first andtail, by given
overdevise on histhis without issue.dyingcontingent

too tois remote limitThe ofcontingency clearly by way
devise, an indefinite failure of issue.executory being

inheritance was Josiah,estate of the will toAn given by
the the instance. In case the de-son, in first every original

till thevise remains in force title of the deviseesubstituted
1 Jarm. on Wills 756.is complete.
in treatise on real estate,Mr. his ofdisposingHayes,

xxv,7, &c.,Law Library, Elementary Essay, prop, 47,)(vol.
“ of thethe existenceobserves: Thejustly nay, verysafety,
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of demands that wordspower testamentary deposition
should sense,not be diverted from their unlessappropriate
the sense,will itself their in another andenjoin reception
not sense,in another in another sensebut asmerely given

to them.”affixed more to theclearly effect,Much same
and that the of such assense in thisappropriate words
will is to create an estate to totail, and limit to issue the
remotest be found in that and thetreatise,generation, may
authorities there referred for which in Ele­to, see further

35,&c., xxi, 36; xxiii, 41, 42;mentary Essay, prop, prop,
to heirsgifts &c., xiv, xv,special, 8,15; 17,prop, prop,

case No. 60, in table iii; v. 1 225, &c.;Vent.King Melling,
Lords Eldon and Redesdale’s in v.opinion Jesson Wright,
2 57.49, 52, 56, Also LordBligh Denman's inopinion

3Doe v. Barn.Gullin, & Ald. 610.
As to convenience,motives of which have been suggest-

ed to ainfluence restricted inconstruction, the absence of
direct or under decisions,authority thiscontradictory will

no ease. assuch So farpresents this will ofregards real
the are allestate, cases one and theway, give con-legal

struction estate tail;of an if itand were not hereso, is no
such of convenience for anground devise, ofexecutory
which the or thelaw court can take notice.

It is not that a testator if hedisputed chooses,may, give
of devise certainunderway executory limitations im-by

Within these he maylaw. hisposed onby give property
the motives,most and on almostcapricious condition,any
not as to orunlawful, crime some mischief.tending public

be theact,It a as aofmay voluntary payment money,
a trialaccident,mere of skill or or lawfulpower, wager,any

the a horse race,event of if he And isitpleases. equally
true that he if he entail his or deviseestate itmay, please,
to in such order and course of succession as the law ad-go

entail,to be an and clothes with the ofincidentsjudges legal
an entail. The law either mode ofrecognizes disposition

valid,as such as a man of sane and mind maydisposing
5VOL. xvi.
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atare,asmotives of convenience surmisedSuchmake.
beHow soever thesebest, mayproblematical. propervery

thehimself,of the testator disposalthe yetfor consideration
choice, this matter of convenience afford-to hisleftbeing

“ of theof construction inno principle anying recognized
for the his own dis-exercise ofcases,” is a subject solely

■ to the dis-rather too to be addressedcretion, but copious
court,a to affect the of hiscretion of interpretationlegal

take the of aCourts, it is will willpresumed,language.
it, to the mean-be as he makestestator to according legal

is,it is Thewords,his when made. meaning’of owning
events,cannot be to suitthen, fixed, and afterchanged by

of This will is to be construedthe convenience any party.
devisee, never in hisif theit should be having conveyedas

andextinct,issue him since thesehad leftlifetime, surviving
their formedon in remainder,now inpursuingwereplaintiffs

stated,as before his devisee or the ofform heiragainstlegal
ease thein the of in inissue, tail,which allegation gifthis

count,and be maintained thewould wordswrit fully bythe
and should hear ofwill, we the restrictedof this nothing

construction.
to a of in a devisethe cases referring charge moneyAll

effect to restrict words a fail-importingof land having any
devise,the ulterior made orof onareissue,of chargesure

atto be a definite period,to be intended payablesupposed
devise,an aslimits of in theexecutorythe legalwithin

at thecertain testator’s de-of some person livinglifetime
or a&c,within shorterat orcease, twenty-one years,or

or the solike,decease and the con-his limitingafterperiod
to to thesuch devise is take effect samewhichontingency

an indefinite failure at a future time ;and excludingperiod,
on estate, which,of anmoneyabsolute chargea present

notremote futureon aitself, contingency being sup-depends
to the nature of an estate tailnotIt is repugnant.posable.

or so evenwith toto be payments, absolutelychargeditself
are cases of such to bethereestate; and chargeslife•a



TERM, 1848.JULY 59

Downing v. Wherrin.

estate,in the books.found See for life Touchst.Shep.
439, tail, 410,and 126. estatesAnd for Cowp. Rep.Dyer

v. Shenton, ib., Fyldes 838,Den and v. and S. C.833; Doe
Lord and v. 12Tenny Bast 253.Agar,Mansfield,

Yet in thecase devise is and not forexpresslygeneral
life, the is an fee. 3841;of a Cowp.charge argument
Com. 423; Devise, 4; 439,N. andTouchst.Dig. Shep.
notes 3, 4.

But in a an anquestion between estate tail and execu-
devise, the the favor oftory of is in theargument charge

entail. Bor estate fee,an in to ansubject devise,executory
while the fee inultimate remains is as una-contingency,
vailable as a mere life estate to sustain the whereascharge,
the tenant in tail himself the entail;may help by barring

testatorand when the whichimposes charges may greatly
exceed the annual it is bevalue, to he had in hispresumed

resource,mind this should it become and that henecessary,
intended an estate tail. And this accountmay satisfactorily
for the of in of thefavor three devisees,charges money and
of the of son,his imbecile David.support

It have been sometimes inmay thatsuggested argument
uthe words forever” should influenceassigns the construc­

tion of a fee but it isnever,simple, believed, success,with
unless v.in Fosdick Mr.Cornell,where Justice Thompson
went so to intimatefar as to createthat anpretty strongly
estate tail the testator do in terms,to it direct in oneought

sentence,clause or to the detached situation ofobjecting
the clauses, and the that therule con­disregarding general

bestruction should on the whole will. Both those words
have no ineffect to the estatelimitation of the in aregard
deed, as be seen in the first section of Littleton Co. L.may

nor ofNeither both them an lifewill estateenlarge express
to an estate of inheritance in a will. If the devise be gen­

“else oreral, and is both for­nothing togetherrepugnant,
” ”ever do it,alone butK cannot. wordsareThemay assigns

not Thereto a estate. arerepugnantwholly particular
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“tail a man,instances of estate limited tonumerous his
onforever,” followed a devise over hisheirs and byassigns

are the v. Ellis,Such cases of Doe 9death, without issue.
C.v. Fearne’sScott, 473, note-;R. Bless-382;East Roe

929, cited in3 G. theSimpson,v. M. & forargumentard
the plaintiffs.

clauses inare the willthere betweeninterveningThat
heirs,his and theJosiah and limitation overthe devise to to
nobrothers, make difference. The wholethree can willhis
and thetaken clauses construedbe theshould together,

inbe stood Thisas isjuxtaposition.same though they
ItShaw,Justice 15 Pick. 112. isChiefbywell expressed

“ construction that clauseeveryrule of andknowna well
will are be taken detachedin a to howevertogether,word

the the testator.”to ascertain intent ofother,eachfrom
Wealthy v.is also inexemplifiedThe same Bos-principle

from LordMr. Fearneville, Rep. Temp.,cited Hard-by
casea in favor of an258,in B. R.wicke, strong estatep.

387.C.tail. J. R. [300,]
heirs,to two and theira devise indaughtersThere was

andchildren,not and haveson,a should ifT., marrycase
die without married andshould hav-beingboth daughters

estate M.,that all his should descend to J. achildren,ing
the will,and at end of the hetestator;theof gavenephew

real and notestate,all his ofT. personal, disposedhis sonto
suffereddied. T. entered and aThe testatorwill.hisby

fee, issue,of in and dieduse himself withouttorecovery
entered and suffered asisters andrecoveryhiswhichupon

the heir theM.,on of J.issue, nephew,whichdied without
devise to thewhether thequestion beingTheentered.

a pre-a remainder depending upon particularwasnephew
de-and or anto the son daughters executoryestateceding

the son thethat if took bycontended any thingwasvise, it
be fortail;an but this could not wantbe estateit mustwill

nowaswords, and there necessary implication.of express
the that there wereof opinionLord Ha/rdwicke wasBut
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which went a in the caserules, ;two great way determining
last,that it is immaterial came first or forfirst, which words

the be the whole will. Ruleconstruction must made upon
1. that limitation shall be construed to be annoSecondly,

2.devise, if it be a remainder. Rule Thatexecutory may
here the an de-the of will wassubsequentin part express

so the clauses to-residue,vise of all the that twotaking
to son,here seemed to be an devise the andexpressgether,

sufficient toestate,it the word which waswas bygiven
the that it to a devise to the son;fee so amountedcarry

&c.,heirs, issue,his and if he died remainder.and without
but if thattail;and that was but an estate werenothing

not so to he noclear, as the thought objec-yet daughters,
could be raised,tion for there was a devise to and ifthem;
died children, &c.,without so that their recoveries atthey
were sufficient to bar the andremainder,least nephew’s

was given accordingly.judgment
itcase, noticed,at that be theIn looking may by way,

the onthat the which thecreatingphraseology contingency
over to the andto wasdaughterswas go nephew,estate

“same, effect,the in as shouldsimilar, and notvery marry
issue,” in thelawful will. Thehave feepresentand being

andthe son and toto their chil-daughters nothinggiven
”“ could not be words ofchildren but ofdren, purchase,

“same as issue.”limitation, the
been started that devisehas the over to theAn objection

common,in isas tenants inconsistentbrothers, withthree
andtail,under an estate tends to showof descentthe course

ofis not used as a word limitation,in the willthat issue
in common. Thischildren, tenantsmeans objectionbut

beforeIt has sometimeshas at least the merit of novelty.
issue,limitation to or chil-in cases of acontended,been

will,the that theseto a in samedren, after a devise parent
of an estatedescent, tail,take in the coursecould not by

themsuch of distributionthere were words amongstwhere
Doe v. deviseCooper,as tenants in common. See super,
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in the ofto issue as tenants common. But mode enjoyment,
thedoes not concern the issue nordevisees,the ulteriorby

These overof Josiah deviseesestate tail Downing.prior
annot to have estate tail. And on no con-are pretended

couldthe will the issue take asstruetion of purchasers.
issueto the of Josiah ex-is given Downing, jr.,Nothing
ofthe limitation in the first devise,under wordscepting

“ it be hard towill twist into words ofheirs,”his which pur-
inchase is a common the; issue,nor ortenancy amongst

themother mode of out in theenjoyment by pointedany
will.

limited an tail,A donor estate carve out?having may
or remainder in as estates,devise the ormany parcelsgrant

tenant, ortenants,to a sole tenantsor jointamongportions
common,or in as he until the wholein pleases,severalty

areand the estate and feewhole simplepremises disposed
limit the im­as heof, in the same manner premisesmight

no such entail. If casesif there were' previousmediately,
479,17 Ves. be referredSalter,v.needed,were Barlow may

in thisCase, court, term,decidedto, as well as Gale's July
a similar devise over to tenants inin there was1848, which

.common.
cited for the to thisof the casesThe plaintiffsapplication

has been wholly misapprehended.point
exercise of the equita-no for theThere is originalground

nocourt. No isble of the discovery sought,jurisdiction
orfraud, mistake,no accidentandconcealment alleged,

of a court ofto the interferencesuch as authorize equity,
mischief to be en-there is no irreparableand apprehended

But the casetill a decision. presentsjoined legalagainst
construction ofeffect andof law on thebare questions legal
of a statute.on thein a andwords operationconveyance

distinct from itsof this court is asThe jurisdictionequity
aslaw,court of common thoughas aordinary jurisdiction

The twodifferent juris-the were exercised judges.two by
Courts of haveare to be confounded.dictions not equity
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of unlesslaw,no inci-of such mere questionsrecognizance
onto the exercise of their otherequitable powersdentally

No bill lies to obtain the of a court ofopiniongrounds.
on of the of anconstruction instru-questionsequity, legal
Besides,ment. this is not the enumerated cases ofamong

statute,the thein but is excluded byequity jurisdiction
“words there is a at com-where not adequateplain, remedy

mon to oflaw,” which not the instanceapply secretingonly
insert-but Thisto all others. exclusion has beenproperty,

ed ofIn former it in the constitutionstatutes, istrecognized
of and is tocourts in be understoodEngland,equity implied

allOtherwise,in the "Revised Statutes. lawsuits may
thebe tried in and common lawby proceedings equity

be v.courts useless. ux.Manning Dennis,would and Hob.
202.

the merits of the decree theAs to on construction of
devisewill, the to Josiah him’ anDowning’s "expresslygives

of inheritance. It limited,estate is in the first item, toonly
his heirs and and ishim and not ofassigns, capable being

or restricted a orhabendum,by subsequentexplained any
mean an estate his life.clause, merelyto for own The

other anclause,without absolute estatewords, any import
”“The words his are and tech-In fee heirssimple. proper

anlimit such estate.nical to
in which,are two without theThere revokingways only

same be to another,the devised overwill, premises may
or words,restriction of these withouta explanationusing

to their effect.wholly repugnantbeing
another,to on of issueis a over failurefirstThe giftby

donee,or of the when-of the special,or heirs generalbody,
death,his unaccompaniedat or afterever it may happen,

This,or itcircumstance contingency.other qualifyingby
“ if son Josiaheffect of thecontended, is the wordsis my

the limi-of his own inhave lawful issue body,”notshould
brothers, restricts theto three whichtation over the general
“ clause,in the andheirs,”of his firstthe wordsmeaning
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the descent of Josiah’s estate to his ofheirs his be-body,
“in the same as if these of be-gotten words hisway body

clause,had been added in the first soandgotten,” creates
an estate tail, a state of ainheritance,particular leaving
remnant of feethe which of remainderpasses by way by
the three Adevise to the brothers. oruse devisespringing
over, to take on a failure of at orissue,effect within a limi-
ted time or a collateralon would not be suffi-contingency,

fee,thecient to cut before to Josiah,down to an estategiven
it nottail, as would exclude the collateral ornecessarily

donee,theheirs of and confine the descent to hisgeneral
issue, unless failurethe should take within the timeplace

or otherthe shouldspecified, but hiscontingency happen,
collateral or heirs inherit in feemight andgeneral simple,
no beestate tail and nowould remnant wouldimplied, be
left to overthe devises as a remainder.pass

suchIf conditional limitation is framed,soSecondly.
ifeffect,that it must take at withinall, the of thecompass

life of some mentioned in theat death ofperson thebeing
testator, and and a or oftwotwenty-one years period ges-

afterwards,tation it be a valid use or ex-may springing
011devise, the of thewhich,ecutory happening contingency,

and estate,would defeat the thedisplace prior by passing
to the devisee over. Otherwise, (no estate tail be-property

toothe is and theremote,ing limita-limited,) contingency
tion andover, therefore, void, the fee remainsprior simple

in disturbed,absolute. It is no case unless the substituted
devise becomes effectual and executed. 1 Jarm.executory

theinstance,750. devise inIn remains forceevery original
till the title of substituted devisee isthe complete.

case,the in the to be soSupposing contingency, present
to the time the torestricted of donee’s decease as limit a

brothers,valid devise to his it becomes materialexecutory
consider, is;to what thefirst, second, whethercontingency

; third,it has and itwhether has become effectualhappened
to thevest devised over.estate
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or dis-in theThe itself be copulativemaycontingency
”“ “ havenotand or or.” Should marry;junctive [and or]—

entitle the de-If the issue is toissue, &e. want of lawful
Itthere is no inover,visees mentioning marriage.object

it effect,To theis give contingencymerely nugatory.
then,and if J. D. should notshould be rendered disjunctively,

oris, issue,have at least bethat mar-issue,or havemarry
to the brothers,overthe estate would butried, then go

estate wouldmarried, the become absoluteotherwise, if he
in Josiah.

is restricted toconstruction,This if the thecontingency
mostdonee,time the decease of the seems conformableof to

testator, and, ifthe intent of the wouldprobable adopted,
heirs andJosiah,the to his forsave thatproperty assigns,

isdid, fact,he in not disputed.marry
anOn the construction of indefinite failure anlimiting

one-third of the remaindertail,estate vestedpart expectant
brothers,of the who survived the testator. The thirdin each

Joshua, lifetime,devised to who died in the testator’spart
vest in his children at the testator’s decease,livingmight

statute of for testate estates,force of the settlingby 1789,¶
save it to them from ifease,in such wouldwhich, lapse, any

then have vested theirestate would in father eithersurviving
or as a or childrenin reversion remainder. Thepossession

take it as under the statute. 7or issue purchasersmight
This remainder of one-third on87. expectantMass. Rep.

be an estate which Joshuatail would wouldthe estate
had oftaken, survived,if he andhave might legally dispose

other and underor woulddevise, passconveyance,grantby
363,as such. Lord Cowp. Rep.words Mansfield,general

2;Bac. 396­Grant, 2;E. 3 Ab. Black.4 Com.365; Dig.
D.,218,N. Br.Fitz.115, 167, 171, 175;106,Com.

219, E.
ofand the failuredevise,this as anBut executorytaking

have hadrestricted,be Joshua wouldof Josiah toissue
on his theora interest survivingpossibility,only contingent
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testator, not which would notlegally passassignable, by
words, in a his theestate,of untilany general conveyance
should on to and sovest;which it wascontingency happen

this come thedevise it be does not withinexecutory (if one)
hasstatute,of that but the decease ofpurview lapsed by

inJoshua, the lifetime of the andtestator, become ineffect-
to vest toual estate so as the fee toany displace given

Josiah.
theIn construction bewill,of this itconsidering pre-may

mised that whether it anlimits estate tail with remainder
over, or a fee to an in eithersimple, devise,subject executory

the tocase limitation the devisees over cannot take be-effect
the death of the devisee. it before first If an executory

“devise, the com-death,”words after his exclude earlierany
mencement of their estate. An havedeviseexecutory might

sobeen limited as to be in life-of effect thecapable taking
time of the it had on thedevisee,first as if been contingency

hethat such an or time,should not under limitedage,marry
aor have born in thenchild so and the utmostmany years,

born,be couldlimit would when a child be andposthumous
the be determined so as to divest his es-mightcontingency

and the overtate execute devise in lifetime.his
if theJosiah,But the will limits an estate tail to not only
“ after the of the itselfdeath,”words his but nature estate

excludes over before What is anremainder his death.any
estate tail? is at to and his heirsIt estate limited a person

take de-of his heirs or mustThe issue bybody begotten.
scent, and this cannot the of their ancestor.be in lifetime

the estatehas all in and wholehimself,He his heirs holds
whichinheritance,his It is his estate oflifetime.during
theredecease,and his so aswill continue after longmay

be lineal descen-shall heirs of hisany body, any legitimate
a tenantdants. in reduced toTenant tail bespecial may

life, after possi-for life under the of tenant fornameonly
tenantof in tailextinct; gen-issue but not so withbility

hisas this is. be beforeeral, case The entail cannot spent
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overremain in pos-norand it can neither descenddecease,
or ex-total failureis thesession till then. It spent by

or in future timeatinherit,totinction of issue whether any
then, is,that when thedonee,of andthe theafter death

he had arehis descendantshimself,donee and all (if any)
re-like otherthe falls indead, remainder possession, any

life or It is noforafter an estatereversion,mainder or years.
a foron termthan remaindermore void for remoteness any

no questioncaseor Thislife, presentsor years.fifty twenty
theremoteness ofvoid for contingen-of the devise over being

remainder.to a vestedcannotSuch a applycy. question
is notthe estate tailThere is no for it. If legallypretence

accord-&c., it will descendbarred, as be ait may by recovery,
issue tilldonee to hisof theto the form the froming gift

estate tailand theall are extinct till the remotest generation,
thetime,histenant,is havingeach successive duringspent,

theover it asestate,same and the same originalpower
-maythen be enhad,donee and no and the;more premises

of, a ofon or recovered intered and taken writpossession
orreversion hisremainder,formedon him thehavingby

or at distance of time. It isheirs their whatevergrantees,
limitation overa mistake to call a an estate tail,following

in the samematter how created an exe-conveyance,)(no
use or such it is a re-devise, any thing;cutory springing

and itmainder, else;vested or benothingcontingent, may
otherwise, noor but of remote-objectionbarred by recovery

holds it.ness against
isdevise,to it admitted from neces-As an onlyexecutory

not the effect in 3when will takemay any‘other way.sity,
450; Devise,Com. N. 17. That shall not be con-Dig.

devise take as a re-strued an which may placeexecutory
v. 2 388.mainder. Saund.Purefoy Rogers,

will,of the which limitThe material and wordsoperative
in arequestion,of the devisees in thethe estates premises

in two items:contained
or hasirrelevantfirst,The what is superfluous,omitting
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“these words: I and son,devise unto Down-Josiahgive my
** * *all lands in all toing, my &e., &c. beNewington,

to hishim, heirs and forever.” These wordsassigns give
“Josiah an estate of inheritance at least. words hisThe

”heirs are words of limitation, and can be satisfied with
less, neither can benothing habendumrejected.they Any

or other subsequent orexplanation restriction, which should
to reduce estate,his interest to a mereattempt life would

be and void. To do a clearrepugnant this would require
revocation and a new devise. The this item,words of

inthemselves, would confer an estatestanding absoluteby
“fee The :item has thesesimple. subsequent words My

thatis, son,will if issueJosiah, should not have lawfulmy
of his own all the real estate that have himIbody, given
shall brothers,be divided Joshua,between his threeequally

and Ebenezer,Samuel their forever.”heirs and assigns
These are all the to material,words be and it issupposed
tobe limitconsidered,first, what is their effect eithertolegal

tailan estate with remainder or a feeover simple, subject
devise; then,to an and whether there isexecutory any

else in the will to effectcontrol the of these wordsthing by
a differentintention.manifesting

which theIf the estate to Josiah’sgivescontingency
oris a failure of his either at inissue,brothers simply any

after his decease,future time whenever it in-happen,may
Inot,it will be denied that it cuts downsuppose,definitely,

feehis inheritance from a an estateand limits tosimple
then thetail, interest of the brothers is aand remainder,

awhich must be barred by recovery.
is that the words, construction,The in im-legalposition

a failure of issue and limit estate tail.andport indefinitely,
that, construction,on theIt is can-anyplain contingency

determined ofnot be in favor the overdevisees inlegally
lifetime. itJosiah’s So must wait to them thelong give

The law it so he lives,asjudges possible,property. long
he have andthat and hisissue, then, decease,atmay marry
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descend totail,or wouldin feeestate, simplewhetherthe
“ nothe havewords if shouldhad Theissue, if hehis any.

“ die withoutif he shouldtoareissue,” sayingequivalent
9Case, Co.Sonday’sso limit estate .tail.and anissue,”

die the death ofhe without”The words “if express128.
ofessential circumstance of thean the fallingdonee asthe

“ if he notstated,words as should haveTheremainder.
* * * *** ** beall, &c., divided,”shallissue, sufficiently

so,if it is not thecircumstance. But otherthe sameimply
“ thisdeath,” defect,his are towords, proper supplyafter

do more.they nothingand
intended,is not inconstruction,estate,The on any any

brothers,to his itlifetime;to Josiah’s cer-event, duringgo
incannot if his is tail.estatetainly

theEmery, for plaintiffs.
The thecase,in arise the bill andquestions, this upon

thereto,demurrer and the make theplaintiffs following
points:

1. The of estate,will Josiah creates an theDowning by
of Joshua,an devise in his sons Josiah,way executory

the theBbenezer,Samuel and and heirs of three last above-
named, the son,not to the deed of Josiahsubject Downing,

and had of hisunless he married issue The firstbody.
of named,the Josiahclause will wherein isDowning clearly

him a fee in the Theand devised.distinctly gives property
“as is, son, D.,other clause is that if J.follows: willMy my

have lawful issue hisshould not and of ownmarry body,
after his all the real estate which I himdeath, have given

be brothers, Joshua,shall divided his threeamongequally
and their heirs and forever.” DoEbenezer,Samuel assigns

indefinite failure of or a failureissue,these words importan
of J. sonB.,at the time of the decease theof issue ? If

an tail;estate estate the latter,his was if it isformer,the
contend that the tes-devise. The plaintiffsan executory
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tator had to deathreference a failure of issue at theliving
of J. D., the son.

It is conceded that it is re-well settled that expressions
ato issue awithout of whether theferring person,dying

“ “issue,”term be if he no hehave if die before he have
“ “ “issue,”if dieissue,” want,”he without for orany in

“issue,”of or if he this lifedefault withoutdepart issue law-
“or if he die without child orfully begotten,” children,”any

there are no words orwhere clauses orexplaining qualify-
them, are construed to mean an indefiniteing failure of

issue, and the devisee takes an estate tail. 2 Powell on
v. 7 Ad.564; Ewart,Doe & E. v.636;Dev. Doe Simpson,

are,Mann. Gr. 929. There however,3 & numerous cases
the or thewords,in which words ageneral fail-importing

issue, have been restrained toure of issue theatliving
death, and have been thus classed.they

1. is confined toWhere death a as where thegiven age,
heirs,is to a and hisdevise with a limitation over,person if

shall die under and without issue.he This istwenty-one
tail,not an estate but a devise fee,construed in tosubject

in theover,limitation eventan of the devisee leav-executory
2him. Powell 573,no issue on Dev. andsurvivinging

toreferred and commentedcases there 1 Powell onupon.
2 onnote; Jarm. Wills187, 188, 428,Dev. 429. v.Hamer
comes underSheets, 532,2 this class. The deviseBinney

son, his heirs andto the testator’s forever,was andassigns
casethat,he in his son F. should die underordered the age

issue,or his shareof without in the estate of thetwenty-one
to hisP.,should heirs andtestator So is thego assigns.

5Holmes, 252,v.case of Holmes where the deviseBinney
similar,in almostwas words identical. In casethe of Dal-

theDallam, 220,v. 7 Har. & J. devise tolam was R. and J.
“in but ifcommon,as tenants either of them dies before

Iissue,and thenwithout will that onetwenty-one equal
andhalf of said land be heldpart G., his heirsenjoyed by

Ray Enslin,and v. 2In Mass. 554, the de=assigns.” Rep.



TERM, 1848.JULY 71

Downing v. Wherrin.

of for and after herlife,vise to the wife the testatorwas
testator,death to the of the her heirs anddaughter assigns,

to die beforebut in case the should shehappendaughter
came of or have heir of herlawful thenbody begotten,age,
over.

In the case of v. 7 Greenl.Saywood Saywood, 210,Rep.
the devise to on he liveswas S. and condition toprovided
the of hasand issue of hisage twenty-one, body lawfully

but in case he die under and withoutbegotten; twenty-one,
E.,issue his brother then to his heirs andEbenezer,living,

456,Barniby Casey,forever. In v. 7 Cranch theassigns
fee,indevisee to A. and if he die underwas twenty-one

to B. in fee.issue,and without
Hopkins, 454,v. 1 Gall. theIn devise was toLippet A.,

he shall die without an heir beforeand if thentwenty-one,
himto to beall dividedbequeathed hisequally among

and theirbrothers and sisters heirs. In v. Blansham,Jackson
“was,the devise292,3 Johns. I devise, &c., to sixgive, my

heirs,their all thechildren, &c., remainder estate,of realmy
to beand which is divided them,betweenpersonal, equally

share alike;share and but if one or more should dieany
tobefore arrive full or issue,without thenlawfulthey age,

his, her, or their shall devolve and bepart upon equally
the rest of children,divided their heirs and as­among my

forever.” A testator devised his estate to his wifesigns
life, his or children in fee.for child If no child should

live thenold,until his estate to bewastwenty-one years
divided between the children of S. & of W. Wellsequally

forever,3 208.Ritter,v. Whart. A devise to A. and her heirs
but if she should die before she arrives at lawful andage,

heirs B.,has of her then to is a feelawfully begotten body,
to an to and notA., B.,with devise oversimple executory

tail. v. Such theRoe,an estate Doe 1 475. wasHarring.
thedecision in all above-named cases.

2. Where are added to the words used byexpressions
sense.testator,the that he them in a restrictedusedshowing
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In Doe v. 2 Bos.Malton, 324,& Pul. the devise was to
S. herS., forever,heirs and but if she shallassigns happen
to children,die no orchild lawful issue of herleaving body

at thendeath,the time of her to F. B. and his heirs.living
In the case of v. Cro.Brown, 590,Pells Jac. the devise was

Thomas,to second son of the anddevisor, his heirs forever,
and if he die without issue William, hisleaving living,

William shall havebrother, then the land.
Bradley,v. 3In D.&E. 143,Porter the words wereRep.

“ heirs andD.,to P. his andforever, if he toassigns happen
die no issue behind thenhim, to said wife.”leaving my

Heald,In v. 7 95,Watts & there aLangley wasSerg.
todevise the testator’s son in and infee, case the son should

issue,die no then to his beif sheleaving daughter, living,
her heirs and assigns.

3. Where he to the devise over is iswhom chargedgiven
after thewith the of death of the firstmoney,payment

is an instance shown in the case of Nicholas v.taker, Hooper,
devise to M. for life,1 P. Wms. 198. The was remainder

andJ,to the son T. and his heirs if T. J. shouldassigns;
die issue of his then thewithout testator £100body, gave

B.,to A. to be in six months after the& de­paidapiece
cease of survivor of mother and son. In v.the Doe Web­

713, deviseber, H.,Barn. Ald. was a to M. and her1 & heirs
case M. H. to andforever, and in should die havehappen

children, then to sheB., £1,000no child or J. to thepaying
Sí. H.executor of

of Doe v. 2Frost, 546,In the case Barn. & Adol. the de-
testator to W.son, F.,vise was his W. F.by provided

children,no child or issue, was,should have the estate on
F.,W. to become thedecease of of the heir at law,property

ashe such W. F. leave willlegacies topaying might by
branches ofof the theany younger family.

When the devise over is to a4. for his lifeperson only.
7 D. E. the585,Roe v. & deviseJeffrey,In was to F. F.,

forever,heirs and his and inhis case he should de-assigns
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J.,andE. M.this life leave no then toissue,andpart
alike,or the of and sharethem,survivor or survivors share

first to W. A. for life.going
449,In the v. testa­case of 3 Atk. theBuchan,Tr­afford

tor estate to A. life,all his real for without impeach­gave
after herwaste,ment of death and failure of issueand by

to H. forhim, debts, life,and of bis sister T. withpayment
tolife,to other for remainder hisremainder several persons

own heirs.right
Druryand al.Bussy, 89,v. 2 Atk. &See al.Hodgson &

i£John,2 I theGrace,v. for the deviseHar. & following:
forever;of and her heirswhole tomy myproperty daughter

issue, ofin case she dies then the whole propertywithout my
her andwidowhood,is to be wifepossessed by my during

or to be atno at her death sold pub­and marriage,longer,
tolic therefrom beauction, and the equallymoney arising

C. and N.divided between H.
Howe, 4 Morr. devise is to a199,In Moore v. the daugh­

issue, life,if she die without to the widow for herter, and
no neices.issue,her to hisdeath,atand leaving

to a5. A further circumstance which restraining power-'
to thesometimes been in characterattributed,has regard

issue,of of that of aextent a failure is over toor gift being
of a on deathsurvivor or survivors class of thethe persons

ofissue or more of the members theof one class.without
486,of v. 1 Keen a devise-­case wasRadford,The Radford

B.,to A. & as infreehold and leasehold estates tenantsof
them diecommon, and if either of should without leaving

then share of of them as so dieissue, as to the such should
to of the ofissue as aforesaid the use survivorswithout

asThis held -a limitation over an execu­them. was good
Noyes,In the case of v. 2 Mass.devise. Richardsontory

“the I three sons all56, was,devise untogive my myRep.
orwill either of themlands, &e.; is,also ifother my any

children, the survivor or survivors of themuld diesho without
the of sointerest or each and of themhold share dying:to any

6von. xvi.
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without children. In 440,Fosdick v. Johns. aCornell, 1
testator devised his real estate to his and afour sons daugh-

“ter, :and Further is,adds mind and that ifmy will any
of orsons shallmy to diedaughter withoutmy happen

bodies,heirs male of their own that then the lands shall re-
survivors,turn to the to be dividedequally between them.”

v. Staats,The case of Jackson 11 Johns. 337, set­was
of the court,tled the same reasoning it relatedby though

to E. devised a farm to sononly personal property. his
heirs, forever,his &c. and another histo son Medeef,Joseph,

“&e., and added : It isheirs,his will that if either ofmy
said life issue,sons this without lawful his sharemy depart

to the survivor.” v. Jackson,shall 16or Andersonpart go
Burtis,v. 20 v.382; 483; Lion,Leon Johns. WilkesJohns.

v.333; Chew, 12 Wheat. 153.2 Cowen Jackson A. made
his andwill, estate,his and real to his fourgave personal,

“andchildren, in then added :equal portions, It isnearly
if childrenmind and will that of shallany mymy depart

orlife issue of their bodiesthis without be­body lawfully
ofthe share or sosuch,that portion thisgotten, departing

life, shall divided thebe between ones,equally surviving
and alike.” v.share share Jackson 6Thompson, 178.Cow.

Christman, 277,4 Wend. isIn Jackson v. found the follow­
“: I devise and unto sixbequeath sons, &c.,ing give, my

estate,real and to hold to them,all theirmy personal heirs
and if of the above six shouldand toanyassigns, happen

orheirs, then his their sharedie without shall fall to the sur­
the above-named share andsons,vivors of share alike.” See

Horton, 1 Denio 165. Inv. two cases inalso Heard Con­
tonecticut, the courts have the same con­appear adopted

struction.
v. 5 517, a hisIn testator devisedMorgan,Morgan Day.

sons,to his four and if either of his sonsreal estate should
children, his brothers should have hisdie without inpart

Gorham,Couch v. 1 Conn. 36,Inequal proportions. Rep.
to of thedevise was the three sons and two tes-a daughters
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«tator, is that if eitherwith this clause: will furtherAnd my
theissue,of sons then and in such casedie withoutmy

inshare such son shall and vest histo deceasedgiven go
and those that them.brethren representsurviving legally

a devisedAllaine, 6,In 1 testator distinctDen v. Spencer
“tracts of to his three and And it issons,land added: my

will that before named should die with­if either of sonsmy
betweenissue,out be divided mythat his share equally

394,v. 3 is aCox,sons.” In Dev.surviving Southerland
“to issue,devise of them notwo, but if either die leaving

is athe whole to to the survivor.” This good executorygo
devise. soIt also held in the case of Coates v. Street,was

will, all estate,2 his devises his12, A.,Ashmead where by
to B. E. F.children, G,real and his C. D. andpersonal,

to beforever,their heirs and divided betweenassigns equally
a ifthem, alike,share share with that either ofand proviso

unmarried, andintestate, issue,die withoutthem should
orof his in estate,her share thedisposedand without having

to bethe or share of him so shallthat part dying go equally
children,the and sharedivided between surviving part

alike.
not inare but mostThese eases showdirectly point, they

of thethat the courts has ever been toobjectconclusively
of the and;the intention testator to ascer-into effectcarry

ofintention,that hold andthey lay anytain readily every
which has a to show thein a will thattendencyexpression

an of issue. Thesedid not mean indefinite failuretestator
has beenalso that this strongshow disposition equallycases

moreand, instances,in much effectualthis somein country,
limitation over ascourts, to sustain thein thethan English

theKent’s Com. 278. Ifdevise. 4 subject-an executory
been thewill hadin property,matter Downing’s personal

”“ thedeath have controlledhis would expres-afterwords
“ would have restrained theof his andbody,”sion issue

J. D.,the of the death of the son.of to timeissuefailure
v. 3563; Payne,P. Wins. Bro.1 StrattonPinbury Elkin,v.
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P. C. 99; Oswald,Mother v. 1 317;Cox v.Barkstron
Vile, 1 Sim. & 604;Stew. v. South,Wilkinson 7 E.D. &

is said551. It in of 234,Lewis’ Law if landPerpetuities
tobe devised A. in fee, and if he die then atissue,without

”“or after his to theB.;death words after his death seem
to to the death of thesufficient firstpointwith certainty

at the failuretaker as the time which of issue contemplated
Variousis to be cases have establishedascertained. fully
in as itthe force of the words ofquestion, respects per­gifts

thecases in favor of sametwo construction wheresonalty,
;the devise real estate. v. 3Frost,is Doe Barn. Ald.& 546­

9 East 1. Mr.Grey,v. Justice Holroyd,Robinson in his
“stress theconsiderable words on theuponopinion, lays

W.,” the words of the devise in that andcase,decease of
“to histhem as at decease.”quotes equivalent Opposed

v.authorities are theto these two Walter Drew,following:
Cooper,Doe v. 1 East 229. neither373,1 and InComyn

that the of the forcedoes it questionthese .eases appearof
the decease of the ancestor in thetotheof words referring

Itto the notice of theat allover was presented judges.gift
de­mind that in v. theCooper,borne in Doealso beshould

life,for and not in fee. Noto the first taker per­vise was
that cir­the ease without satisfied thisread beingson can

theinfluence the decision ofhad a uponcumstance great
fromin v. does notit was Walter Drew appearcase. How

557,v. 2 LewisFenner, Russ. &the Dunk Myl.report.
and of noitself,incontradictoryas authority uponconsiders

of 200-238.Lewis’ Lawthe question. Perpet.
Lewis,on onIssue,in his treatisePrior, quoted by pageMr.

have beenconsiders this decision tobook,his wrong,202 of
todecision would have beenThe appearand propersays:
estate abso-took the real andthe personalthat daughter

onover,to an devise hersubject executory dyinglutely,
After fullthe time of her death.” a andissue atwithout

Lewis thus sumsexamination of the authority,complete
“ in: the inference from sucharising expressionsThatup
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fail-aoffavor of a confined words importingsignification
theofthe natureissue,ure of is whateverequally strong,

meansnoof andthe is it issubject-matter plain, bygift,
limitationsclear that that be restricted towillpresumption

actualanof should occasion arise forpersonal property,
240.on the Lewis’ ofLaw Perp.adjudication question.”

thetoIn court should advertcase,our theconsidering
the casecircumstance that is athere distinction between

itwhere the wherefee,of the will a andpreceding givespart
toa motivecase,life estate In the former thegives only.

an tail alternativeestate is much less since theimply cogent,
construction anthe devisee in fee simple,estategives prior
in the toevent of his is enabledissue, hewherebyhaving
make for that theissue,his if he leaves soprovision any,
scheme of is thus testatorwhich to thedisposition imputed
is and andreasonable, free from the inconveniencewholly

which to a similar theobjection construction,attach where
thedevise is for life in the ofwhich effect rejectingonly,

theof an tail that in of firstis,estate the eventimplication
as itof,taker the isissue,leaving property undisposed

either to devisee.issue,cannot his or the ulteriorhimself,go
1 Jarm. on Wills 490. In the former the conveniencecase,

all on the side of onis the restricted 2 Jarm.construction.
of440,441;Wills 2 Law582,Powell on Dev. 583 Lewis’;

191,192. Convenience is a ofPerp. judg-principle legal
to con-not,ment. Convenience be used so asindeed,may

trol and on un-law,the but as a in casesdoubtfulguide
trodden to the scale whereConvenience turnground. ought
there are Ram on Judgment,contradictory LegalCiases.
and cases there cited.

Another into con-circumstance, which should be taken
sideration, in the intent of is theascertaining Downing,

son,“if R.,J. should not Wewords my havemarry.”
thatseen where adeath is confined to the limitedgiven age,

or restricted isconstruction obtains. It said the same prin-
be towill case in whichconsidered osciple extending every
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a without issue is an eventcombined withdying persona!
devisee,to the as in case of his and with­unmarrieddying

on Dev. 574;out issue. 2 Lewis’ ofPowell Law Perp.
of v.229. In the case Woodward 2 Vern.Glassbrook, 388,

of sons,one devises several real estate to his J. andparcels
heirs of theirT., bodies,and the in andequal moieties,

andmind will is,adds: “but that if saidofmy any my
children shall die under or theunmarried,twenty-one, part
or or her soshare of him shall over to the surviv­dying go
ors.” that one dieHeld, if over unmarried,buttwenty-one,
his share shall to the survivors.go

Bailey,v. 3In Wilson Bro. P. C. a195, testator devised
to intrustees,leaseholds trust for his son John, until his

and then to make wife,for his and if J.marriage, provision
issue,should have then to the him,toany assign premises

enable him toto make for his children; and if J.provision
should to have no issue,lawful inhappen lawfully begotten,

the testator’s in likeson, M., manner,trust for it hisbeing
dieintention, married,that if J. should before be was or if

should have nohe were married and issue lawfully begot-
bethe lands should and inten, M.;then caseenjoyed by

his"sons, J. and M. should to dieboth unmarried,happen
themand neither of should have over.issue M. diedany

married,J. but had no; Held,unmarried issue. the devise
effect,over took the clause construed in thebeing disjunc-

tive. The above statement of this case is taken from Lewis’
Law of 230.229,Perp.

does this case differ from v. ?How Wherrin­ ItDowning
seems to me that the most man cannot showingenious

This case isthere is difference. followed Hepworthany by
v. Cox a over case theTaylor, 112,1 where inbequest

died unmarried and without to takeissue, was heldlegatees
the death of one married,effect on but without leaving
Maberly Strode, 450,issue. In v. 3 Ves. the devisewhere

Samuel,“to son but in casewas son S. aforesaidmy my
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mar­over,shall die and Samuelunmarried without issue
tookoverried, but died issue. the deviseHeld,without

the in­effect, the toor,word and construed effectuatebeing
tention the In Ves.Phyn, 453,of testator. Bell v. 7 George,

resi­Jane and Catherine made thewere residuary legatees,
them,due to be and sharedivided between shareequally

“added, and de­alike; and the testator but it is wishmy
children,sire in case the death ofthat, of ofany my (without

soshare childmarried and the of suchbeing havingchildren,)
children,be andshall thedivided survivingdying among

of theso if one children should survive.” Oneofonly my
child,and had a the heldmarried courtdaughters having

share had and the of Ma­vested,the confirmed construction
v.ly Strode.ber­

is matter be its dueThere another which should allowed
the that isin consideration of this andquestion,weight

“the in all under all circum­issue,”that word andplaces
does the effectstances, not have same that the words

(i ”of the the same and un­heirs would have in placesbody
”“ asame issue is wordder the circumstances. The word

of morenature,not of ause,in technical capableordinary
than andone; primaitsmeanings meaningthough facie

it tobe of stilldescendants every readily yieldsmay degree,
will,testator,the to be collected from thethe intention of

to in­a context show suchless demonstrativerequiresand
”“than heirs of thetention, bodythe technical expression

Coll. 2 JarmanMosely, 589;do. Lees v. 1 Yo. &would
cited and commented347, 348,Wills and the cases thereon

upon.
”“ a word ofis,The word issue purchase,technically,

betoif suchdescent,it be of appeara wordmaythough
Land-Wills ofonin the Ramthe intention will.expressed

Lewis’collected.the thereand cases53, 115,ed Property
of 304.Perp.Law

“ equallybewill, shallthe inwords Downing’sAgain,
do to aasbrothers,” theyhis threebetween pointingdivided
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mode of inconsistent a course of descent'enjoyment with
under an tail,estate ahave to show thatstrong tendency

”“used the word issue in in itsDowning will,his ordinary
and limitation,—andpopular not as a word ofsignification,
that he meant children. v. Garnet, 2 Jarm. on WillsYarget
432; v.Hockley Mawbey, 1 Ves. v.143; Hoejr. Laming,
2 Bur. 1110; Collis,v. 4 D. E.Hoe & 294. There are,

”“also, cases the wordwhere issue has been holdenmany
to mean children. 2 354, 355,Jarm. on Wills 36, &c.;

v.Sibley 7Perry, Ves. 532; v. 7Selty, 352;Ellis Sim.
v. Gallon,Pell 9 Sim. 372.

In on Devises,Powell Jarman, oneby of the best works
“on this it is conceded that wordssubject, with-by dying

issue,”out to their andaccording ordinary popular significa-
a meanstion, testator that the devisee shall estate,thekeep

if he have issue him, and notsurviving otherwise; and
“the inwhere is case the first taker beforeexpression die he

“have or if he noissue,” have issue,” the intentionany is
the shallthat estate to the devisee, onbelong hisabsolutely

2issue born. Pow. on Dev. 2564; Jarm. on Willshaving
417. The of words bethese dif-legal interpretation may
ferent.

The further contend that the will of Josiahcomplainants
an insenior, sustains devise the com-Downing, executory

thethe declared court inplainants, upon principles by
Burrell,v. Pick. 104. Chief Shaw,15 JusticeNightingale

“in ease,the above But if describ-(p. 113,) says: properly
ofed, the event issuewithout surviv-persons dying leaving

or is a annot, which deviseing contingency upon executory
be over,limited as as the ofwell othermay happening any

event. And there be areasons testatormay very good why
select the event oneshould as the of whichupon happening

or not the estate should remain inabsolute the first devisee,
or over to ofsome the testator’ssecondarygo object bounty.
We consider that if the a fordevisee, son in-may properly
stance, the his hasfirst of children who sur-bounty,object
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vive him, he estate tothe enable himshall have absolutely,
to provide children,for but it hissuch discretion';oleaving
whether them,he will transmit the estate to or make any
other it, he,of as such first deter­disposition devisee, may
mine. But if such first devisee should have no children to
be provided for, the testator determine towellmight adopt

•his own mode ofof the estate, it,and direct indisposing
that toevent, therefore,some other If,vest in theperson.

ofdescription this is tosuch as not raisecontingency any
thatimplication it is the intent of the testator that issue are

to take the estate children and heirsas of the thenparent,
the estate limited over is a devise the firstgood executory ^
devisee anhas estate in determinable thefee, happen­upon

of the but otherwise absolute.” Thising iscontingency,
the estate wewhich, contend, is created theprecisely by

will of senior, an feeabsolute in JosiahDowning, Downing,
but the Josiah,that ifjunior, upon shalljunior,contingency

die, no lawful of hisissue then over to theleaving body,
Josiah,But if issue,shall have therecomplainants. junior,

intention,is no in will,or the thatimplied,express they
orshall thattake, Josiah, is restrained fromjunior, any

other of the estate. Another rule of construc­disposition
tion, in v. that theBurrell, intentrecognized Nightingale
of the testator tomust and that intent be ascer­govern,

fromtained word or clause the takenwill,inevery together,
however detached from each have its dueother, should in­

in thefluence consideration of This rulewill.Downing’s
State,or of was in this inprinciple construction recognized

v. Co., Dec. 1845.TermCushing, RockinghamSheafe
To construe this devise bean estate tail would rendering

”“the words after his ofdeath no or effect whatever.force
fact,inbe,It would out the the wordsof will “ifstriking

son, D.,J. should not and subvert themy totallymarry,”
idea of the testator that bethe should divi-equallyproperty

Joshua,ded Samuel and Ebenezer. In this deviseamong
are three circumstances,there each of has,which in some
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been to indicate that-the tes-the courtthoughtinstances by
intended, the terms he a definite and not anused,tator by

threeallissue,failure of and whenindefinite certainly they
theoccur, the matter would seem to be rangeput beyond

”“ his death have a peculiarof doubt. The words after
thewhen connected with words immediatelyimportance

“ &c.,if J. should becauseson, D.,my marry,”preceding,
orthe death of who shouldto himpointthey directly

D.,? of J.death After the deathAfter whosenot marry.
issue.time of extinction of his wholethe not at the theson;

?tothe three brothers theAnd enjoy propertyhow were
arethis unlessAnd how could -tohappen theyEqually.

? Talc-D.,after the death of J. the sontake immediately
evidentcircumstances it seemall the wouldtogether,ing

“ histhe issue ofold used words lawfulthat Downing
andas in theirare, popularconnected ordinarytheybody,”

theThe refinements and of courtquirkssignification.
in the statute 1 Vic.this subject, produced Englandupon

“it29, is In devise or be-26, whichbych. provided, any§
estate,real or the ‘dieof words withoutpersonalquest

‘‘ issue,’ issue,’die or have no orissue,’ or without leaving
either a orother words which want failuremay importany

or at the in-lifetime, death,of in his time of his or anissue
of shall-be toissue,failure construed mean a wantdefinite

of the orlifetime,or issue in at the time of thefailure
and not an issue,of such indefinite failure ofdeath person,

will,”intentiona shall the &c.contrary appear byunless
289, 8;on Wills note Law of 291,Lovelass Perp.Lewis!

414,Wills similar rule413, 454,2 Jarm. on 455. A292;
in 1819,of construction was decreed statute inby Virginia,

1827,in in and1824,in North Carolina inin Mississippi
on; 2 Jarman WillsYork their Revised StatutesNew by

is that the279,note 4 Kent’s Com. 280. It455, ; hoped
to andincline thecourts in this State will ordinary popular

will,words used in his andof the by Downing,signification
cansatisfied that his evident intent bebethat willthey
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carried into establishedeffect without of theviolationany
that the hasauthorities; will hold that rule whichthey

been considered as inter-of so to therequiremuch hardship
ference Atlantic,of is tothe on both sides of thelegislature,
receive no them,favor to be enforcedfrom andparticular

in cases;clear that in cases of doubt beonly willthey ready
to seize in a ten-a will which haveexpressionsupon any

to show the intent of the testator to have beendency
“ issue,” at the time theof death of the first devisee,living
and such their full force andgive effect,expressions thereby

the inlaw more accordance with modern notionsmaking
and principles.

II. If the court hold anthat estate tail was created in
the son,Josiah the of 30,1837,statute JuneDowning, does

thenot authorize of the entail deed, it re­barring by being
and ifwould, such was totrospective, allowed be its ope­

ration, the of a contract.impair obligation v.Woart Win­
3nick, ; ProprietorsN. H. 473­Rep. Kennebec Purchaseof

al.,v. 2 275­; SocietyLaboree Greenl. v. 2Wheeler, Gall.&
105-139; Clark Clark,v. 10 N. H. 380.Rep.

TheIII. topretended conveyance Wherrin isMargaret
suchnot a deed in fee as can have that effect. The deed

madeshould be bona for a valuable consideration. Iffide
such, it benot would not agood against que trust,cestui

and notmight persons anagainst any interest orhaving
in Winkleythe v. Hill, 9 N. H.rights property. 31;Rep.

Smith,v. N. H. 459;Smith 11 v.Rep. Jewell,Dow now
in court. 1 Foster's 470.pending Rep.

C.Gilchrist, J. The in this is,easequestion whether
the limitation after the death ofover, Josiah, is asvoid an

on ofdevise, account the on whichexecutory contingency
toit is take too remote. Is theplace limitationbeing

over to take effect in case of the indefinite failure ofonly
the issue Josiah,of that in the theis, words of statute de
donis, if his issue shall or is it to takefail, effect, if he shall



BOOKING-HAM.84

Downing v. Wherein.

at time ?have issue the of his death If thelawful living
devise,as anformer, it is void Josiah wasandexecutory

it is alatter, devise,tenant in tail. If the good executory
of the in theJosiah,and the death estate vestedupon per-

thesons named in will.
“583,2 on Dev. that theis in Powell whereIt said pre-

a fee,is to thedevise sufficient convenience isgiveceding
construction,of the restrictedon the side which rendersall

death,on his not issue at his andfee defeasible leavingthat
taker,out of the of the firstthe estate whopowertakes

wordstail,tenant in he would be if theif he were (asmight,
to indefinite de-construed mean an failure ofwere issue,)

athe over common Tofeat estate recovery.by suffering
the courts have lent athis consequence, generallyprevent

in of the and which we haverestricted,ear favorwilling
of these words.”to be the constructionseen popular

is in all the cases andwhere,The position everygeneral
Brown,v. Cro. Jac.discussions, 590,from the time of Pells

time,1620,the asdecided in to the presentyear recognized
law, issue,that the words withoutwithoutdying something

tothem,to and out some atpoint particular periodqualify
vest, an indefinite ofwhich the estate shall failureimport

toeven to refer the cases whichissue. It is unnecessary
no decision to it.for there isestablish this contraryposition,

tois,labored de-under the courts haveThe whichdifficulty
as thewords shall be considered qualifyingtermine what

used,and whether the alanguage uponexpressions,general
of someit, out definiteconstruction points peri-reasonable

shall take effect.limitation overwhen theod
theandThe rule practised upon byuniformly recognized

tothe of the Year Books thecourts, time presentfrom
if theover,in fee a remainder de-is, devise,a withthatday

is a cutor heirs of the fee downdie issuevisee without body,
over is void oftail,to an estate and the limitation by way

onand founded anremote,as toodevise beingexecutory
ofa issueissue. Now failureindefinite failure of definite
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is where a oftime is fixed the for the failureprecise willby
issue, as in the dieA.,case of devise to if he withouta but

issue,lawful at over. Andeath,the time his thenofliving
other,failure of issue is the converse of theveryindefinite

and ameans failure issueof whenever it shall happen,
sooner or later, without definite itwithin whichany period
must the the orIt means when descen-happen. issueperiod
dants of the extinct,first taker become and when there nois

theissue of the ofissue refer-longer withoutany grantee,
toence time orparticular event, andany any particular an

to take adevise, effect at such remoteexecutory ofperiod
time, void,is itbecause tie formight up property genera-

v. Chaffee,tions. Hall 14 N. H. 220.Rep.
this itIn bequestion,considering remarked thatmay

an devise is created,when itexecutory is ex­duly wholly
from the theof firstempted devisee orpower taker. The

essential difference abetween remaindercontingent and an
is,devise that the first beexecutory barred ormay destroyed

several anmeans, whereasby deviseexecutory cannot be
from effect thewhenprevented taking contingency happens,

either fine or or alteration theby recovery, any estate,ofby
6after which it is limited. Dev.Cruise’s Tit. ch. 17, 14;§

v. 10 12;Johns. v.Strong, Bull,Jackson 10 Johns.Moffat
v. 16 597.Robins,19­ Jackson Johns.;

is a stable and inalienable interest,It and the first taker
thethe use of land thehas namedonly pending contingency

the and if this bein valid as anwill, devise, Josiahexecutory
not itcould defeat his deed to Wher-Downing by Margaret

rin. It is also to be remarked a devise,that to take effect
a failure of isissue, whether the issuevoid,upon general

orfail not. It is of'no theimportance how fact turns out;
void at theit is ifcommencement, it be thus limited. 6

ch. 17,Cruise’s Dev. 23.§
has beenIt considered that there was some inambiguity

hethe “if should die withoutexpression, issue,” or “with-
andissue,” aout construction has beenleaving put upon
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them,so like that the differencewordsthem, or upon nearly
void,the limitation overmakeswhichcannot be appreciated,

“ as to means leav-issue,” realty,too remote.as Leaving
Goble,v. 20 L. & Eq.at of Colethe time death. Eng.ing

“ it isCh. Jus. Jerviscase,237. Lord saysIn thatRep.
’‘ tomean ap-the words issuewell understood that having

time of death.” It wasnot at the theandply generally,
a of to the testatrix’sthere held that devise land grand-

“ with-the event of herAnn, but indaughter, Mary dying
the deviseeissue,” over,thenout lawful gavehaving any

thedecision is consistent withan estate tail. This gen-
2 that words418,in Jarman on Willseral statedposition

theissue,a without whetherto the death of personreferring
““ issue,” issue,”if nowithout he haveterms be if he die

“ theissue,”offor want or in default unexplained byor
of Thea indefinite failure issue.context, import general

of court,is the the but thatof the testatorintention guide
from the thebe ofintention must meaninglegalgathered

atthe court are not to in-he and libertywords employs,
to heas what havein probably mightspeculationsdulge

meant.
this intend that the devise 'overtestator, case,the inDid

ofnot effectuntilallthe descendants Josiah shouldshould take
orbe,remote didextinct, however hebecome they might
Josiah,take effect at the death ofthat it should ifintend

1of his at that time This isno issue thewere livingthere
Is there tonow before us. any thing pointquestionsimple

the devise shouldtime the testator intendedout the when
issue would be an event1 If the failure of as-effecttake

Josiah,the of it would seem that theat deathcertained
the ofnot have failure Josiah’scould contemplatedtestator

not anddescendants. Now if Josiah should marryremote
at time areissue of his own what hislawfulhave body,

? Ittake The this question.to will answers isbrothers
is, death; as soon asdeath, that Ms he isuponMsafter
to us be the andand this seems to obvious; simpledead
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ofconstruction the towill, show that he that if Josi-meant
ah left no issue the land to hishim, shouldsurviving go

and tobrothers, the someidea that herepel contemplated
remote when his issue someshould become extinct inperiod
future It was the state of at thegeneration. things existing
time of Josiah’s death, which was to determine thewhether
future estate to his brothers should ever come into enjoy-
ment or not.

The thefailure of issue be confined to the death ofwill
first taker, the is combined somewhere withexpression
event devisee,to the inpersonal as case of his un-dying
married and without issue, the and toword construedbeing
mean or. Wilson v. 3Bailey, Bro. P. C. 195, is one case
of this kind. inThere, case both of the sons of the testa-
tor, M. J.,& should to unmarried,die and neitherhappen
of them should have issue certainany lawfully begotten,
leasehold toestates devised them were over.devised M. died
unmarried, J. married but had no issue, and it was held that

effect,devise over tookthe the and,word the twoconnecting
of the condition, construed in theparts disjunctive.being

Here the condition is, that M. should die unmarried, and
not have issueshould If eitherlawfully of thesebegotten.

events should the devise over would behappen, good.
case,theIn thepresent condition is that Josiah should

andnot have lawfulmarry issue. it like theConstruing
cited,case if either event should the devisehappen, would

and both arebe matters to thegood, personal devisee.
In the ofcase Glover v. 3Monckton, there13, wasBing.
devise to the fee,a testator’s son in but heif should die

under or if he should live to andtwenty-one, twenty-one,
afterwards die without issue,lawful then over. It was held
that the overlimitation was a devise, in thegood executory
event of his without issue at bis death.dying Thisliving

isdecision confirmed the case ofsubsequent Doe v. John-by
son, in the 16 L. &Exchequer, 550.Eq. The deviseRep.

to S.there was J. in fee, but if he should die before twenty-
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unmarried, orone, and if after he should dietwenty-one
issue, then over. Itbeen married, without lawfulhaving

antail,estate but tookwas held not take anthat S. J. did
in theover,an deviseestate in fee withsimple, executory

orevent of his under after that age, dy-twenty-one,dying
issue at the time of his death. Itwithout livinging leaving

court that'it would beis said the a forced construc-by very
thatof devise to hold thetion the third event dying(the

been married without notlawful tohaving pointedissue)
death issue then to the fail-his without butleaving living,

.ure of issue of his at however remote.periodbody, any
the is combined eventHere with someexpression per-

to the devisee.sonal
v. 3 546,B. & Ald. thereFrost,In the case of Doe was

“W. but if he haveF.,in fee to no chil­a devise should
is, onissue,or the said estate the decease of thechilddren,

thebecome the of heir atF.,W. to law.” Itsaid property
fee,an estate in withthat W. F. took an execu­heldwas

his without chil­devise, in the event of leavingdyingtory
“J., the will contem­Holroyd,decease.at his says,dren

Frost,”at the decease of Williamof issuea failureplates
on the of thea one effect wordsisthe case strongand

“ be­be difficult to discriminatewouldItthe decease.”on
” ““ un­death,”after for after,and hisdeceaseat histween

time,a of meanstobe periodsomething designateless there
immediately after.

the88,9 L.parte, Eq.of ex &case Davies Rep.In the
son,to his Mat-of histhe residue propertydevisedtestator

if he diethat should withoutthew, fee, leavingin provided
should,estatesof certain freeholdhislawful issue body,any
devisedwhich wereinto twobe divideddeath, parts,hisat

fee,inan estate withheld that Matthew tookwasItover.
hisin the event ofover, to take effectdevisean executory

his Thethe time of death.atissue livingwithoutdying
onmuchabove was reliedcited, byFrost,of v.case Doe

court.the
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Where the of thesubject-matter isdisposed willby per­
tothere seems be noestate, doubtsonal entertained that the

“ after” the“at” or decease of the deviseewords restrain
theof issue to time ofthe failure his death, and that the

is The moreover prominentdevise good. cases, and the
in are as :them,words follows Pinbury v. Elkin, 1precise
“ then after her563, decease;”P. Wms. Wilkinsonv. South,

“7 after his v.555, decease;”Term Gawler Cadby, Jac.
“ death ;”case of her v.346, Vile,in Rackstraw 1 Sim. &

“ Pinburytheir death.” In v.604, Elkin,Stu. at Lord
the words “then after” meanHardwicke immediatelysays

Penny, 546,v. 19 Ves. Sir W.In Donn Grant saysafter.
the the case of v. isPinburydoubt Elkin whether theupon

”“ be If,after construed or not. however,word hefairly
said, that construction was there was no doubt itright,

aafforded distinct the decease of the firstperiod, taker, to
the without issue was to bewhich referred.dying
the cases areBut in thisequally strong whereparticular,

refer to a devise ofthe words lands. In addition to the
of Doe v. andcases Frost Davies ex parte, above referred
the decision in v.to, Grey,is Robinson 9 East 1. In that

a devise inthere was trust for the benefit ofcase daughters,
should die without issue,but if thenthey leaving after the

theof the survivorof in trustdecease for adaughters, grand-
in fee. It held that the‘limitation overson was was good.

been madedistinction has between a devise ofA lands
a devise of aand without issue.personalty, upon dying

case,the former the words are takenIn toalways mean
is thewhenever there a andissue, limitation overfailure of

void. In case,is the latter are construed in the ordi-they
andsense, mean without issuedying leaving atnary the

This distinction was firsttime the death. taken in Forthof
663,v. theChapman, 1 P. Wms. and decision has given

to muchrise Its soundness has been affirmedlitigation.
and denied eminent some toby lawyers, it,many adhering
and others there nothat is difference abetween lim-holding

7von. xvi.
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those whoAmongof real and personalitation property.
Lord inthe distinction are Loughborough,do not recognize

in Rawlins v.99, Alvanley,3 Ves. LordPrice,v.Chandler
v.in 3440, Bradley,5 Kenyon,Ves. Lord PorterGoldfrap,

595, Grant,7 Sir W.and in Roe v. Term146, Jaffrey,Term
Danseyand the case ofSalter, 479,v. 17 Ves.in Barlow

S. On the other side are Den v.4 M. 62.v. &Griffiths,
Vandes, 197,v. De 9 Ves.410, andShenton, CrookeCowp.

7Eldon, Ewart,and v. Ad. El. 636. TheNoe &Lord
cases,now before us is not involved in the abovequestion

to on theare referred whetherquestionand they merely
ofdifference in the construction wordsthere should be any

and estate. Chancellorof real Kentpersonaldisposing
to ascertain the balance theit be difficult uponwouldsays

ofbut theof importance uniformitymere question authority,
to.the of realof wills relativein the construction disposition

over the distinc­has, in a great degree, prevailedproperty
of the rulein willtion, bequests personal propertythough

land be made to toin devises ofthan yieldmore readily
in the will,or circumstances indica­other slightexpressions

confine the limitation to the event ofan tointentionting
issue at his death.without 4the first taker livingdying

282.Com.Kent’s
beenmade,that and which hashas beenNow the question

is,to this distinction whetherin the cases relativediscussed
mean issueissue at the death.livingthe words withoutdying

no decide that the words hisare cases whichThere after
lands,devise do not mean issue atdeath, in a of theliving

death. are cases similar wordshis There two wheretime of
373, thereOne is v. 1 Com. whereDrew,used. Walterwere

of lands of the saidW.,devise to and the deathawas after
it W. an estateover, and was held that took tail.thenW.,

v. thereCooper, 229,other is Doe 1 East where was aThe
devise, but if die without leav-C.,lands to R. he shouldof

then, after his to G. Itissue, decease,lawful H. wasing
C. antook estate tail. But in neither of thesethat R.held
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at alldeathforce theeases the of the words towas referring
and;orcourt,the notice of the remarked upontopresented

toto tailin the latter case R. C. held take an estatewas
the of theintention will.accomplish general

tes-of v. 14 N. aChaffee, 215,In the case Hall H. Rep.
fee, however,land to intator devised his daughter provided,

that she should die issue born of herif without alive body,
estate, It was that the tothen,to her &c. held wordsheir

the testator the death ofshowed thatheir her estate meant
death,attaker,the first the time of herwithout issue living

that the over valid ofand limitation was by executoryway
to take a definite of issue.devise, effect failureuponbeing

”“ devise,also occurred in theThe words after her decease
notof effect did to be settled.but the theirquestion require

hold a different should beWhether we that construction
ordevise, as affect realto the words of they per-maygiven

estate, seem, case,does not in this to be material.sonal very
distinction,the it does that thenot followIf we recognize

thedeath do not mean same both in de-hiswords thing,after
and the isreal Whereof personal property. propertyvises

atrestrict the of devise to issuewordsthey livingpersona],
Where the is of areland,devise therethe death. strong

for have the same andeffect,thatauthorities holding they
that do as it wasare none which not. Andthere theysay

ofthe testator the brothersobvious of thatthe meaning
no issue the time oftake, if he had atshouldJosiah living

think be carried intodeath, we his intention mayhis legally
the overeffect, and that limitation is good.

thein the this is case forstated demurrer that not aIt
of a thecourt of The ofjurisdiction equity. origi-prayer

void,is, that to benal bill Josiah’s deed should be decreed
clear ofis that it stands in the of thefor it very way rights
under the Whatever oncethe will. doubtsplaintiffs might

been of the a court ofhave entertained of equity,jurisdiction
decisions, andcase,a have been settled modernin such by

quiaon the of a billrelief afforded seems to bethe principle
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the bedeed used thetimet, lest might injuriously against
or a cloud or over his title.throwmight suspicionparty,

3 v.Wise,v. P. Wms. 296. InTanner Hamilton Cummings,
Chancellor522,1 Johns. Ch. Kent said that theRep. weight

of theof and the reason are in favorthingauthority equally
court,of the whether theof the is orinstrumentjurisdiction

and whether it belaw,is not void at void from matter ap-
“fromon its face or taken thein cause.proof Thepearing

“court,”of this Chancellor Walworth, tosaysjurisdiction
deeds otherset aside and instruments, which are alegal

estate,the title to real tocloud and order them to beupon
and cancelled, to bedelivered now estab-up appears fully

628,1 Powell on Dev. note v.1; Pettit Shepherd,lished.”
501;5 2 604.Eq.Paige Story’s §

of the iscourt that the estate limited toThe judgment
of Josiah is valid ofthe brothers execu-Downing, by way

must be adevise, and there decree for thetory plaintiffs,
to the of the bill.according prayer


