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that ofof thequestions lawupon rights parties,involving
the of the should be final.court of commonjudgment pleas
Where had in the court of com-of this kind areproceedings
mon in error of the court on aof anpleas, consequence

law, exercise,of a case is for thequestion proper presented
ofthis of Thecourt, itsby judgmentsupervisory power.

the must Thecourt, therefore, is, that the certiorari go.
theof commonthejudgment pleas accepting report laying

force, but theout the inremainshighway, consequently,
to of the mustthe discontinuance roadproceedings relating

be quashed.

Fogg v. Perkins.

A dyingentitled to arrears of and leavingwidow, cannot dis-children,pension,
such can havingof arrears nor her received thewill,pose by executor, same,
for ofretain it but each childadministration, is entitled to anpurposes equal

it of the anand recover executor in action forshare, had andmay money
received.

for hadAssumpsit, and received. The writ ismoney
6th, 1847.dated September

case submitted toThis was the court theupon following
statement of facts.agreed

of widow of the late JeremiahLydia Fogg Kensington,
died in 1847. Said Jeremiah was aFogg, February, Fogg
in the of the Revolution, diedmajor andarmy many years

since.
Under the act of to the wid-Congress granting pensions

of of theows officers said re-Revolutionary army, Lydia
from Unitedceived the States a of monthperpension $40

to herfor several death.prioryears
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At the time of inthe of said there was thedecease Lydia,
hands of the Portsmouth, certain amountat apension agent,
of undrawnthen due to said and bypension money, Lydia,
her.

and intestate,Said died and her will bequeath-Lydia by
ed all be due toof whicharrearages pension money might

the time to theher, decease,at of her oftown Kensington,
for the benefit of widows inpoor Kensington.

Said will was proved.duly
defendant will,The sole of saidwas executorappointed

and bonds as law.required bygave
defendant, will,Said as executor of received Aprilsaid

from of10, 1847, the said amount pen-thepension agent,
her decease.sion due to said at the time ofmoney Lydia

ofthe three children saidThe is one ofplaintiff living
Lydia Fogg.

of theto said writ,Previous the date of the attorney
or hisdefendant one-thirddemanded of the part,plaintiff

defendant,said thehe,share of which hadpension money,
asreceived aforesaid.

facts, thethis ofthat if statementIt was agreed upon
action, bebeshould of the that this mightopinioncourt

maintained, be theshould rendered for plaintiffjudgment
theone-third the said received byofpartfor pension money,

the interest fromof aforesaid withdefendant pension agent,
should beof 1847 ;10th otherwise thatApril,the judgment

the defendant.forrendered

for theTuck, plaintiff.

forMarston, the defendant.
wherethatKnowles, 386,v. Met. it was heldFrost 4In

of ofa under actsa widow who drew pension Congress
of3, 1837,4, 1836, died, disposedand March havingJuly

to her ex­the due waswill,her pension payablepension by
ecutor, not to her children.and
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In this the of thiscase, testatrix, will,in her funddisposes
specifically.

it heldIf should be that the act of of June 19,Congress
1840, takes the of the towidow of theaway right dispose

will,undrawn the same act that themoney by provides
be to the executor or isadministrator, whomoney paid only

it asaccountable for such.
theThe act directs mode of distribution of the fund, but
executor,does not make the into bewhose hands it must paid,

toliable otherwise than in other hewhichrespect property
holds as executor.

notThe could maintain this action aplaintiff against
who have the into his thehands;might got moneystranger,

could have sued for it.executor only
defendant is not liable in this form action,The of if at

all.

1840,The of of JuneWoods, 19,J. act Congress pro-
“ male shall die,that in case pensionervides any leaving

widow, the amount of due to saidbut no pensionchildren
bedeath,the time of his shall to the ex-at paidpensioner,

on the estate of such foror administrator pensioner,ecutor
children,exclusive benefit of the toand bethe sole himby

shares,them in and theequal same shalldistributed among
a of the assets of said estate,not be considered as norpart

theto the of debts of said es-liable to be paymentapplied
“ that in casein case whateverand anytate pen-any

shall thedie, children,is a amountsioner who widow leaving
death, be to theat the time of her shalldue paidof pension

aschildren,the benefit of heradministrator, forexecutor or
section.”in thedirected foregoing

cases,enacted that in either of thoseit is furtherAnd
“ to or each ofof the bethe amount may paid anypension

ofthe interventionchildren, as withoutthe they may prefer,
or administrator.”executorthe

statute,can be no the of thisdoubt,There readingupon
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the amount oftestator,the decease of the pensionthat upon
the of her children. The stat-to her becamedue property

of who dienot touch the case a pensionerdoes mayute
to to followbe due suchbut leaves whateverchildless, may

of casecourse law. But in a likeand.the ordinarygeneral
children,is limited to thethe ofthe strictlypresent, gift

andone,is never vested for a moment inthewhom plaintiff
statute theTheexecutor. simply designates personthe

andthe it over to the chil-receive money, paywho may
do not elect each to receive it for him-dren, provided they

one of their number to do so. Pie is dis-orself, to appoint
it of thefrom with themingling propertyprecludedtinctly

tolimited the mere of itdeceased, and is receivingagency
the theover to whom law entitlesit partiesand paying

the statute thethisit. In pursues generalto particular,
inlaws, far asof the aspension guarding, possiblepolicy

influences, the first of the boun-objectsundue publicagainst
its benefits to thosein whileobjectsand confining theyty,

to those whom natureafterwards out asexist, and points
In this instance,fit successors. it re-most jealouslytheir

reach of thefrom the lest do-itmoves testamentary power,
should some means beand infirmity by imposed upon.tage

to the form ofseems no action.objectionThere Money
to the hands of the defendant,come for thehas rightfully
and inothers,the two It isequaluse of parts.plaintiff

nono orto contingencies, prior charges conflictingsubject
demanded his it notshare; wasThe plaintiff paid;claims.

therefore, accrued.action, must,-of Thereaand right
beto thetherefore, agreement,according

Judgment plaintiff.thefor


