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referredthemust, therefore, be and proceedingsrejected,
theto road commissioners.again

Knight v. Coleman.

longWhere a fence across flats between two farms had been for a serieskept up
of in and nothe same but not andyears place,nearly permanent stationary,

and line of wascontinued adverse to the the fence for yearspossession twenty
legalit heldwas that no arose the true bound-that it wasshown, presumption

go thebetween the and that its location was evidence to tofarms,ary only
agreement asjury of an and of the in line the truethatacquiescence parties

one.

are of which are the offer-underscoredinadmissible,Depositions parts by party
the theing jury.them to attract attention ofespecially

Trespass quare clausum.
of declaration,acts in theThe plaintiff’scomplained

done,have been but the defendant claimedadmitted towere
soil andas his own freehold. Itthe inlocus quo appeared

court thebelow,at the trial in the that between lands of
and defendant a cove in from the Piscata-the jutsplaintiff

flats,of or is barea which consists ofriver, partqua great
the farm lies the eastThat plaintiff’s uponat low water.
the defendant’s theand west. Itcove, uponof the ap-side

a fence had been thealso, that westkept uponuppeared,
the land,defendant’s for a seriesthe cove nextside of long

evidence to it had beenand the tended show thatof years,
not orin the same but permanent stationary.place,nearly

to that this fenceevidence showofferedThe tendingplaintiff
linebeen as the betweenand hadbuilt, kept up dividingwas

true line asand that this was thefarms, agreed uponthe
a to make such anhadwho agreement.the rightpartiesby
evidence to that theoffered showdefendant tendingThe
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fence was there for the the ofput convenience of occupants
these farms, without to fix theadjoining intending boundary-
line The thequolocus in fall tothereby. would plaintiff’s
or farm,defendant’s oras this line should shouldaccording
not be to be thefound true line.boundary

The counsel the to theplaintiff’s court instructrequested
that the of the to that divisionjury occupationlong parties

fence raised a truethat it the line.waslegal presumption
This instruction the court did not thebutgive, charged

that the existence of the fence for the time itjury appeared
to have been a itsthere, was in favor ofpresumption being
the true line, and that the had the benefit of that pre-plaintiff

which should consider in connexion withsumption, they
his other evidence to show the establishment of thetending
line as contended for him. that if believed,But theyby
from the evidence,whole that the fence built forwas only
the convenience there,of the who it withoutparties put any
intention of linethe the farms,between theirestablishing
verdict should be for the defendant; otherwise, for the
plaintiff.

The to certainplaintiff objected depositions per-being
mitted to to the of them been under-go jury, parts having
scored the defendant’s counsel to attract the attentionby of
the were allowed to to thejury. They go jury, subject
to the The returned a verdictexception. forjury having
the thedefendant, moved to set aside theplaintiff’ verdict
and for a trial.new The questions on the motionarising
were reserved for this court.

Emery Bartlett,and for the plaintiff.

for defendant.Christie, the

We think that theJ. instructions were suffi-Wilcox,

to the If thefavorable fence had beenplaintiff.ciently
thefor in same themaintained yearstwenty place, plaintiff
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all the time to own to the fence, that would makeclaiming
an absolute title adverse But the case doesby possession.
not so find. It is stated that the fence had been forkept up
a of in theseries same but notlong years nearly place, per-
manent and Now there is nostationary. legal presump-
tion from this in favor of the title. It isplaintiff’s only
evidence to be to thesubmitted The case states thatjury.

quothe locus in would fall either the or de-upon plaintiff’s
farm,fendant’s this lineas should or should not be found to

be the true one. The location of the fence would then only
be evidence of an and of theagreement acquiescence par-
ties in that line as the true line, unless the showedplaintiff
a continued and exclusive adverse forpossession twenty

which does notyears, appear.
isIt farther to the verdict that certainobjected depositions,

on the of the weredefendant, to thepart permitted go jury,
of beenwhich had underscored the defendant’sparts by

counsel to attract thethe attention of as ofbeing pecu-jury
liar And think that for this cause the ver-importance. we
dict must be set aside. If one kind of mark bemay put

a it will soon be claimed thatupon othersdeposition, may
be added, the or less of dif-designating greater importance
ferent of the or to is truewhatparts deposition, distinguish
from what is false. If one so theunderscores, mayparty
other. If a be for one itmarkeddeposition may purpose,

for others also and it is to foresee whatmay ; impossible
sort of marks andand with what significa-hieroglyphics,
tions men be to isItingenious may disposed employ. impor-
tant to have a rule this and know of noneweupon subject,
so or so shallconvenient as that theproper godepositions
to the if all,at as come from the hands ofjury, they go they
the magistrate.

There have been a to asmark wasmay practice depositions
done in this case but if it and; so, has sub silentiopassed
without ; and, re-no evil hasobjection perhaps, particular
sulted from it. Yet thatnow the isobjection specifically
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taken, and arewe to act the werequired upon hesi-subject,
totate that mark be asay asany putmay upon deposition

a medium of communication in between coun-any respect
sel and the Counsel asjury. writemay aproperly upon

their whole comments thatdeposition of theupon portion
at as to itupon of theirtestimony length, put part com-any

inments, short hand or marks.by
New trial granted.
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