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eision seems to be andcase,to thefully presentapplicable
to thepreclude allowance of the motion.

The statute a condition of the administra-prescribes as
tor’s a suit the circumstances ofprosecuting underbegun
the one,present an act defendant in allwhich theby may,
cases, know at an he has to con-whomwithearly period
tend, and who is to ofthe an ilL-answer consequences
founded action. was,The motion disal-therefore, justly
lowed, and there bemust

on the verdict.Judgment

App't.v.Jones French,

The clerk of a militia amend his return pending proceedings oncompany may
a in which returnsuch is and in which isevidence, he a andcomplaint party;

a motion for that the court will readupon affidavits takenpurpose, without
notice.

militaryComplaint for a fine. Charles C. White-
aa ofhouse, madesergeant military returncompany, on

of an order to athe back notify issued thetraining, by cap-
“said astain of follows:company, 15, 1843.May Pur-

the within order,suant to I have notified and warned the
within-named Charles French other named inpersons(and
said to at the time and ofappear place withinorder) parade
named, uniformed and theas law directs, forequipped mili-

to oneeach in aduty, handing noti-tary by person printed
fication, me more than tofourby signed, saidpriordays day
of &e.training,”

The moved that theplaintiff said have toleavesergeant
amend said return the “onwords Wednes-by substituting

tenth of 1843,”ihe A. B. in of theday day May, wordsplace
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“ into said of saidmore than four training,”prior daydays
motion,to the affidavitssustain his introducedreturn, and,

andJones, theof said Whitehouse and Samuel captain,
Jones, takenclerk said withoutR. the ofJoseph company,

notice to the defendant.
to amendment and to saidsaidThe defendant objected

reason that were takenused, for the theyaffidavits being
to and insisted that all evidence usedhim,noticewithout

be taken noticeon of motion should withthe saidhearing
to the adverse party.

said affida-admittedThe overruled said objections,court
made,to besaid amendmentto be and allowedused,vits
courtallowance of saidadmissions andto which rulings,

the defendant excepted.

theEastman, for plaintiff.

Hobbs, for the defendant.

ofon the the clerk ofmotion,is partThis aWoods, J.
to amend his return thefor leave uponmilitiaa company,

Watson,v. 449,8 Pick. itClapp wasorder. Incaptain’s
thecertificate warrant of auponthat the captain’sheld

oath,officialhad taken thethat the latter mightsergeant,
the of thecomplaintbe amended proceedings uponpending

was tofine, in which it shownecessaryfor a militiasergeant
Theand decision isqualification.legalhis appointment

ofthe amend­general principle allowingsustained byfully
returns are made evidenceofficers whose lawbyments by

contain. The of our stat­whichfacts they provisionof the
of the78,ch. in affirmance commonStat.ute, 4,)(Rev. §

officer, case,the in the toto amendpresentlaw,- powergives
“ time, so that all the factsat mayreturn any appear.”his

in leave to amend bea case whichis mayIt granted.plainly
the evidence in it,and of are ad-motion, supportThe

such evidencecourt. To the rulesto the ordinarydressed



TERM, 1848.JULY 133

v. Davis.Hanson

noticeinterest, and requiringand inothersexcluding parties
cross-examination,and forto the sideopportunity opposite

do not the mereIt relates to prelimina-apply. commonly
the caseries of oftrial, to the meritsaside fromquestions

forand from the theissue, and to facts which lay ground
the in dis-admission mattersof the reallytestimony upon

The as ahere to amend hispute. pub-seeks doingsparty
lic officer in interests thea matter of concern. Itpublic

made ascorrect,that this it bepublic return be made —that
it be-advisement,would have at thebeen onmade, proper

and the facts. Thatas it to be madeginning, uponought
the anamendment affects the is merelypresent controversy
incident, which the of theshould in no affectway right

to more onerousit,make him aparty by imposing upon
burden of or the courtotherwise. The inproof, rulings

were, therefore,below correct.

v. and Hall,Hanson Davis trustee.

promissor, chargedThe payable two’persons, uponin a note to cannot be the
payees against only.note as the trustee of one in oneof the a suit that

Foreign attachment. The trustee disclosedsupposed
that on the third of March, 1846, he theday gave principal
defendant and John in for real estate pur-Sawyer, payment
chased of threethem, notes, to them orpromissory payable
their order, in andone, two three andyears, respectively,

in to theall sum of seven dollars;hundred andamounting
that none of them had been thetopaid. Interrogatories

defendant, relative to the of theprincipal transferalleged
notes him to andfiled,were a notice servedby Sawyer,


