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cision seems to be fully applicable to the present case, and
%o preclude the allowance of the motion.

The statute prescribes as a condition of the administra-
tor’s prosecuting a suit begun under the circumstances of
the present one, an act by which the defendant may, in all
cases, know at an early period with whom he has to con-
tend, and who is to answer the consequences of an ill-
founded action. The motion was, therefore, justly disal-
lowed, and there must be

Judgment on the verdict.

Jongs ». FrEncE, Arp’r.

The clerk of a militia company may amend his return pending proceedings on
a complaint in which such return is evidence, and in which he is a party ; and
upon a motion for that purpose, the court will read afidavits taken without
notice.

COMPLAINT FOR A MILITARY wINe. Charles C. Whife-
house, a sergeant of a military company, made refurn on
the back of an order to notify a training, issued by the cap-
tain of said company, as follows: ¢ May 15, 1843. Pur-
suant to the within order, ¥ have notified and warned the
within-named Charles French (and other persons named in
said order) to appear at the time and place of parade within
named, uniformed and equipped as the law directs, for mili-
tary duty, by handing to each one in person a printed noli-
fication, by me signed, more than four days prior to said day
of training,” &ec.

The plaintiff moved that the said sergeant have leave to
amend said return by substituting the words ¢ on Wednes-
day the tenth day of May, A. D.1843,” in place of the words
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“ more than four days prior to said day of training,” in said
return, and, to sustain his motion, introduced ihe affidavits
of said Whitehouse and Samuel Jones, the captain, and
Joseph R. Jones, the clerk of said company, taken without
notice to the defendant.

The defendant objected to said amendment and to said
affidavits being used, for the reason that they were taken
without notice to him, and insisted that all evidence used
on the hearing of said motion should be taken with notice
to the adverse party.

The court overruled said objections, admitted said affida-
vits to be used, and allowed said amendment to be made,
to which rulings, admissions and allowance of said court
the defendant excepted.

Eastman, for the plaintiff,
Hobbs, for the defendant,

‘Woons, J. 'This is a motion, on the part of the clerk of
a militia company, for leave to amend his return upon the
captain’s order. In Clapp v. Waison, 8 Pick. 449, it was
held that the captain’s certificate upon the warrant of a
sergeant, that the latter had taken the official oath, might
be amended pending proceedings upon the complaint of the
sergeant for a militia fine, in which it was necessary to show
his appointment and legal qualification. The decision is
fully sustained by the general principle of allowing amend-
ments by officers whose returns are made evidence by law
of the facts which they contain. The provision of our stat-
ute, (Rev. Stat. ch. 78, § 4,) in affirmance of the common
law; gives power to the officer,in the present case, to amend
his return “ at any time, so that all the facts may appear.”
It is plainly a case in which leave to amend may be granted.

The motion, and the evidence in support of it, are ad-
dressed to the court. To such evidence the ordinary rules
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excluding parties and others in interest, and requiring notice
and opportunity to the opposite side for cross-examination,
do not apply. It commonly relates to the mere prelimina-
ries of trial, to questions aside from the merits of the case
and from the issue, and to facts which lay the ground for
the admission of testimony upon the matters really in dis-
pute. The party here seeks to amend his doings as a pub-
lic officer in a matter of public concern. It interests the
public that this return be made correct,~~that it be made as
it would have been made, on proper advisement, at the be-
ginning, and as it ought to be made upon the facts. That
the amendment affects the present controversy is merely an
incident, which should in no way affect the right of the
party to make if, by imposing upon him a more onerous
burden of proof, or otherwise. The rulings in the court
below were, therefore, correct.

Hansox ». Davis anp HALL, TRUSTEE.

The promissor, in a note payable to two persons, cannot be charged upon the
note as the trustee of one of the payees in a suit against that one only.

Foreren arracament. The supposed trustee disclosed
that on the third day of March, 1846, he gave the principal
defendant and John Sawyer, in payment for real estate pur-
chased of them, three promissory notes, payable to them or
their order, in one, two and three years, respectively, and
amounting in all to the sum of seven hundred dollars; and
that none of them had been paid. Interrogatories to the
principal defendant, relative to the alleged transfer of the
notes by him to Sawyer, were filed, and a notice served
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