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Whipple v. Stevens.

the demandant. Had he a title toclaimed subsequentby
the hesuit, would be hefor would take tobound, subject
the that the title on which his restedowncontingency might

defeated,be be,and if it should his title be af-own would
fected, of course. of theThis view wasparticular question

hetrial,not at the whether had such ataken asprivity
bind but thehim,would examinationupon wasexception

to it.enoughtaken broadly comprehend
cause,this there must be a trial.For new

Verdict set aside.

v.Adm'r Stevens.Whipple,

note, againstpay may ana he have actioncompelled tojoint promisera beIf
contribution, although againstas the latter claim oftheco-promiser forhis

limitations.by statute ofthewaspayeethe barred
case, other, againstpromiser, in such a theseveraljoint andagainst oneIn action

statute,by competentthe is not a wit-is barredactionplaintiff’sthewhom
the defendant.ness for

Assumpsit note, 23,1840,a dated Octoberon promissory
demand,the or onorder,to plaintiff,for $100,00, payable

and the anddefendantinterest, severally, byjointlywith
5, 1847,The was datedEames. writ Aprilone Horace

of limitations wasthe statute pleaded.and
indorsements; October,two one dated inThe note bore

the datedone in1840, plaintiff’s hand-writing, Septem-and
of as received of Horace Eames.10, 1842, $10,00,ber

evidence that this lastoffered wasThe paymentplaintiff
hisdefendant,for the in hisEames, withpresence,made by

his assent. The defendant offered Eames,and withmoney
of the as inter-the admission whom plaintiffto objected
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ested, but who was admitted to the Hesubject exception.
testified hethat never ten dollars on the Stevens,noteforpaid
and that he did not know of on saidany money being paid
note at all.

The areturned verdictjury defendant,for the and the
plaintiff moved for a new trial.

Woods, J. The defendant and the witness Eames were
and several makers theof notejoint which is the ofsubject

the action. The witness ispresent the statuteprotected by
of limitations from actionany in favor of the plain­directly
tiff but if thehim, action isagainst present sustained, will
be liable theto defendant for a contribution to the extent of
one half the debt recovered. Such is the doctrine of Board­

v.man 11 N. H.Paige, 431, and of Peaslee v.Rep. Breed,
10 N. H. 489­; where theRep. was determinedprecise point
that if the of one beliability joint continuedpromiser by

sixpartial withinpayments but the of theyears, remedy
holder of the note is barred as the other the stat­against by

theute, maker of the note, whose is thus continued,liability
on tomay, recover abeing compelled contributionpay,

from the other.
The direct of this if it beaction, istendency sustained, to

fix the of the witness to one halfliability thepay amount of
note,the while an termination of theopposite action dis-

him from all out of thecharges note.liability growing He
is, therefore, interested in the result of theclearly suit, and
an witness. In v.incompetent Jewett 6Davis, N. H. Rep.

the518, witness was the samerejected upon ; whileground
in Ames v. 3 N. H. 115,Withington, and v.Rep. Carleton

5 N. H.Whitcher, 196, his admissionRep. was justified
the mere of hisupon releasedground been thehaving by

defendant from all claim to contribution. The witness hav-
been admitted to the verdicting mustimproperly testify,

be set aaside and
New trial granted.


