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Patterson v. Whittier.

terms of thehave had to insist the as finalupon writing
it,conclusive between the to hisand creditorsparties repre-

have.him in this action likewisesenting
in thestatute,The disclosure of the trustee topermitting
thelaid before must bebe understoodjury, as intending

be andit should usedthat treated like the of atestimony
witness, and not as it furthercompetent effect,giving any

toor as it the credit and force ofaccording any higher
of evidence. exists aspecies Every presumption against
construction theof statute, and there is incontrary nothing

requiresits which or would so unreason-phraseology justify
able a construction. The evidenceobjectionable having

before thebeen laid the must, cause,verdict for thatjury,
aside,be set and a

trialNew granted.

v. Whittier.Adm'rPatterson,

assignIf the a the debt giveholder.of note to and to that end theanother, up
note to the and cause him to execute and deliver themaker, another to as-
signee, longerbe nothe maker will liable to' the holder of the first nornote,

claiming him in althoughto those under behalf of his assign-thecreditors,
defraudingment and transactions were for the of andsubsequent purpose

ifdelaying ignorantthe maker of the design.notes such acreditors, were of

Assumpsit, to recover the sum of three hundredbrought
dollars, had and received to the use of Jamesmoney Clark,
the intestate. The writ bears date thir-plaintiff’s August
tieth, 1847, and the action was entered at the October term

court,•of the and continued. On the first of Marchday
the filed, as a of the declar-.following, plaintiff specification
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facts,of whichhis the statementwrit,ation in following
true,admitted to be :are namely

“ Clark,Jamesthe said Whittier was indebted toThat
dollars,intestate, in the sum of two hundredthe plaintiff’s

note,Clark held a byfor which sum signedpromissory
that after-1842;dateWhittier, fifteenth,Decemberbearing

W.WilliamClark made an with onewards agreement
debt;to him the said andoverClark, to transfer and make

caused the noteafterwardsin of thatpursuance agreement,
datenote,to to anotherWhittier,be and bearinggiven up

to besum,for the same madefifteenth, 1843,December
Clark, Whittier;andto W.William signed bypayable

notes was made for thewhich transfer and of pur-change
the creditors of Jamesof andpose delaying defrauding

Clark.”
isIt is of James Clark insol-also that the estateagreed

the benefit of his cred-vent, and that is forthis suit brought
itors, time of the of noteswho were such at the exchange

for the ofadmitted,ismentioned;above and it purposes
a tothe was not the fraudaction,this that defendant party

was madein the of notes. The inexchangeexchange
toWhittier William W.and the note1844,April, bygiven

order,or onlatter,to the butdemand;Clark was payable
in hisnote as latepossessionis admitted that he had theit

A. D.the 1846.as second of September,day
of March notifiedlast,on thedefendant,The twenty-first

action,of this and fur-W. of theWilliam Clark pendency
of the andspecification,him anished with plaintiff’scopy

income and defend thehim notice that healso mightgave
has not madebut hesame, cause;if he saw any appearance.

if, thethat uponIt is the foregoingparties,byagreed
of the that theshall bethe courtfacts, opinionstatement of

beshall ren-action,hiscannot maintain judgmentplaintiff
if the courtcosts. Anddefendant, for hisdered for the
maintained,can bethe actionthatshall be of the opinion

offor the sumtherendered for plaintiff,shall bejudgment
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dollars,two hundred and interest Decemberthereon from
A.fifteenth, D. and for his costs.1845,

Farley and E. P. for theParker, plaintiff.

Sawyer,A. for the defendants.W.

J. The note Clark,which James the intestate,Woods,

defendant,theheld was and an-against given up,originally
it was,the of at the ofin theplace requestnoteother

him to William W. Clark, who now holdsgiven byparties,
nosaid,it is constitutes defence to theThis,it. present

James Clark’s administrator, toaction, recoverbrought by
the noteswhich two weredebt forthe successively given,

of the debt thethe tointestate,because Wil-assignment by
collusive, andClark,W. was made for theliam fraudulent

of the creditors of the former,defeating conceal-purpose by
thethem which should havefrom towardsproperty goneing
It is said that thisthem. state of facts would con-paying

on the of the defendant, a defence tostitute, part actionany
W.William Clark to recoverwhich the amountmight bring

note he so that he in noholds,of the which would stand
of twice to the same debt.having paydanger

of ch.Elizabeth, 5,the statute 13 the ofBy assignment
Clark,the intestate to William W. for thethe debt by pur-

surmised, would, void,without be held asdoubt,pose
creditors, and it not be thatthe need controverted inagainst

William W. this de-an action Clarkbrought by against
for the offendant, such unlawful object,purpose perfecting

facts admitted between the ifthe present parties might, they
be be set as a defence.could proved, up

But the defendant is of the de-unlawfulwholly guiltless
the Clarks.of two He was of theignorantsigns entirely
or of the considerations which itmotives rendered conveni-

for them to the of the nornotes, it,ent make wasexchange
or his to or toview,in of his business knowany dutypoint
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valid in law,unquestionablyFor a considerationinquire.
Clark,to W. and as thereWilliamhis notehe has given

him toshould have inducedthat suspectnothingwas
or that it totended,wastransaction designed, injurethethat
toseem beothers, it would tounreasonabledefraud putand
ofand hazard a defenceupto the expense settinghim

difficult offacts, and liable toon perhaps proof,founded
ofthe death witnesses otherandso,more casu-bybecome

beforeintervene an action be com-maywhichalties, may
that note. It doesof notthe recoveryfor appearmenced

of mutual accountmatters betweenbe thebut there may
Clark,W. orWilliam notpartialand payments,defendant

like, makenote,the or the which would itindorsed upon
defendant should bethat the chargedinequitableextremely

the factsthe that admittedsuit, upon pleain the present
other.defence in thefurnish awould

this case fromis toshort, there nothingIn distinguish
for of the awhich,in the convenienceother, parties,any

theanother, and note heldfrom one tois transferred bydebt
the debtoris delivered uponthe creditor up, executingfirst

assumes the relation of cred-the new whoto partya note
creditors of Clark,of the first. The Jamesin theitor, place

and the fault orwithout negli-have been,.incidentallywho
defendant, remedies,of their mustjustof the deprivedgence

in form does not menacerestoration some whichseek their
innocent party.anwith injustice

costs.theJudgment defendant forfor


