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illegalAn contract is incapable becomingof ratification ofor the consideration
promise.a subsequentof

made,voluntarilypayment, facts,A knowledge by vendee,with of the a for
illegally him,property sold retain,to but he can andwhich does cannot be

byrecovered him of the vendor.

Assumpsit. The suit for thewas of a horse andprice
tosold the the inharness, plaintiff defendant,by November,

of sale,At the time the the1845. was toproperty subject
and solda was without the consent of the mort-mortgage,

a sale wasSuch made 132,ch. 8 of thegagee. illegal by §
S., and a was it.H. for The de-by imposedpenalty§10

fendant notified thewas of claim,his but re-by mortgagee
tained the and the debt wasproperty, subsequent-mortgage

the The defendant filed inpaid by plaintiff. set-off hisly
account of various made on account of thepayments horse

someharness,and before and some after the ofpayment the
debt, and after he had ofnotice themortgage mortgagee’s

toclaim, and he recover their amount of thesought plain-
beenastiff, having improperly paid. ren-Judgment being

the fordered for theplaintiff balance of the accounts, ex-
tallen to this court.wereceptions

theSawyer, forA. W. plaintiff.

theFarley, for defendant.B. M.

J.Wilcox, A sale of personalmortgaged property,
consent ofwithout the the pro-mortgagee, being expressly

and tohibited, in addition the a im-prohibition, penalty being
for theit it isupon vendor, contract,such auponposed very

inestablished, both this elsewhere,court and nowell action
be founded. this bepointcan there can no ;Upon dispute
the made,but is whether the actsquestion subsequent of

do amount to athe defendant not ratification and implied
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theAswhich the action.will support againstpromise
mort-Thehe ahad title to theplaintiff, good property.

thetake him; dischargecould it from andgagee only upon
debt,of the that removed.was Having,mortgage danger

of thethen, the absolute andownership property,enjoyment
the relieved him from all pay-having liability, byplaintiff

he a as thedebt,the makes further payment,ing mortgage
in of hisurges, recognition obligation.plaintiff

an ex-betweenthe distinctionBut without considering
to their sufficien-withand an promise, respectpress implied

are of theinto a weto a moral obligation,convert legalcy
saleThe wascould be herethat neither supported.opinion
shall re-is that such contractsand it well settledillegal;

nothatsanction;ceive no the law willjudicial recognize
an act itin favor of a in which pro-validity, wrong-doer

ratification,and itshibits To subsequentpunishes. permit
it and basis of a subse-or to consider the sufficient legal

be a manifest Itwould inconsistency.quent promise,
and enablerule,be to annul the the anparties, bywould

evade considerationsto laws based ofexpedient, uponeasy
v. 14 N. H. 133.See Allen Deming, Rep.policy.public

is true,it cases in which a differentbeen,have opin-There
caseheld,been as in the ofto have Williams v.seemsion

in whichand cases in Vermont that653,6 hasPaul, Bing.
of that decision hasbut the sincefollowed; proprietybeen

courts,in the and evenquestioned Englishbeen seriously
beencases, some hesitation has mani-Vermontthe laterin

Phillips,v. 3 M. & W.Simpson 244,case ofThefested.
v. Paul was tocase of Williamsthe supposedwhichby

cor-confirmed, was afterwardsin somebeen degreehave
W.,5 thethe end of M. & in re-a note at whichrected by

Parke, Simpsonof Baron inthat the opinionstatesporter
and that hemisconceived, thisupon point,wasPhillips,v.

bev. Paul couldthe case of Williams sup-doubted whether
of contracts areThese casesin law. plainlyillegalported

hasa moralfrom those obligationwheredistinguishable
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been as the sufficient consideration for a subse-recognized
that debtsuch as of a barredquent thepromise; statuteby

of limitations, or one contracted The newduring minority.
itself takes the thelatter class out of reason of thepromise

theirtoobjection recovery.
It theis clear that defendant cannot recoverequally now

he madewhat has He thepaid. itpayments voluntarily,
a full of the facts,with and he hasappears, knowledge now

a claim to the for hewhich made them.perfect property
without the which he has re-Certainly, restoring property,

and reclaim heceived he cannot what has forenjoys, paid
v. Down, n.;it. Fulham 6 26 v. 5BrisbaneEsp. Dacres,

v. H.Wentworth,Taunt. Caldwell 14 N. 431.143; Rep.
the his costs.Judgment for defendant for

andCoburn v. Mellen Trustees.

the andthe trial an issue between tbeof wife of tbeplaintiffOr debtortrustee,
for tbeis not a witness plaintiff.competent

Foreign TheAttachment. toplaintiff sought charge
forin this casethe trustees topersonal haveproperty alleged

hands under color of a bill of sale,into theircome absolute
theits executedterms, by defendant,in toprincipal the sup-

trustees, 28,November 1845.posed
The tried thecase was and theby jury, intro-plaintiff

to show thatevidence theduced tending wasconveyance
for an consideration,made with theinadequate intent, on

of the andthe trustees, ofpart principal thedefrauding
of the former. In thecreditors course of the trial, Nancy

N. of theMellen, wife who had himselfprincipal, been ex-


