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Meserve v. Meserve.

parol assignmentA by devisee,of dower residuarythe rightis conclusive of the
againstof dower as privies.him and his

“ subjectThe words off,”to the M.’swidow M. dower which has been set con-
deed,tained in a are except off,sufficient to grantout of the the land so set

during dowager.the life of the

Trespass, quare clausum, for and thebreaking entering
close, Dover,situated in in thisplaintiff’s contain-county,

acres,fourteen and and aing cutting carrying away quantity
of wood.pine The writ was dated 1st, 1847.January
There was a second thecount writ,in for andtaking carry-

ofaway a wood.ing quantity pine
The was the issue, with a briefplea statement,general

that the quolocus in had been to the de-alleging assigned
fendant, as her dower, in lands to her late hus-belonging
band, Ebenezer Meserve.

It on theappeared trial, that Ebenezer Meserve died in
1842, will,made his and Meservehaving appointed Henry
sole executor and That his estate wasresiduary legatee.

andinsolvent, settled as such. That said fourteen acres
sold, virtue of a licensewere from the ofby judge probate

to sell the real estate of the deceased, and a deed ofgiven
“same,the the to the toexecutor, theby plaintiff, subject

widow Meserve’s has been set off.”dower, whichMary
It that the of, and whichappeared cutting complained

was was that of the fourteenproved, acresupon portion
claimed the as been to her asdefendant set offby having
her dower.

To intro-off,show that it had been set the defendant
a return,duced of a warrant and from the of-copy probate

fice. The beento,return was as notexcepted having signed
all the allcommittee, and as not that wereby showing pres-

ent at the time the business was transacted. It alsowas
to, as not been ofexcepted thehaving accepted by judge

till after this suit wasprobate brought.
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thethat,It was also the defendant at time theproved by
set-off,committee on and made the the executorwent was

and did not but assisted in thepresent, object, establishing
monuments and lines. And that the set-off madewas by
all in thecommittee,of the manner and at the time set forth

thein the return to warrant. That soon after the set-off
made, same,was the defendant took theof withpossession

executor,andthe without from the andobjectionknowledge
thereon.cut wood
contended that the character of this landIt was was

that the defendant not entitled therein,such was to dower
and that the committee no tohad set it off.right

It that the said Ebenezer Meserve livedappeared on a
in he had afarm which life that hisestate; title to these

fourteen acres was in fee that weresimple; they mostly
covered with small but there were onefrom topines, two
acres of of aopen places it, low,upon na-mostly swampy

that it;ture in common with the of the farmlay pasture
theon which said Ebenezer lived; that the cattle run in it,

chose, and could and did feed, times,when at onthey said
that Ebenezer cut fromthe said wood thisopen places; lot,
and drew it door,to his and used the same foroccasionally,

that he had cut it.fuel, and logs upon
consent, for thetaken,A verdict was on whichby plaintiff,

entered,be or the verdictis to is to be set aside,judgment
entered for the ordefendant, a newand trialjudgment

of the court shall be theas the wholeopinion upongranted,
ease.

contended that theStickney, for the clause inplaintiff,
the dower,to defendant’s had no otherthe deed referring

than to notice that a claim ofor effect dowergivedesign
thenot from the land soexisted, and did except conveyance

That ofclaimed the defendant. the actual possessionby
to enable her to tres-the not necessary bringplaintiff being

theshe of in landneed show her right propertyonlypass,
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Winkleyin and cited v.question, Hill, 391;6 N. H. Rep.
6M'Intyre, Tarbox,Concordv. N. H. v.527;Rep. Sinclair

2 N. H. 3 M'Cord135; 432.Rep.

Christie, for the defendant.

not be de-Woods, case,J. It in this tomay necessary,
defendant thetermine whether the was or not ofdowable

be-If the had arisenland in questioncontroversy. fairly
to it;the a for example,tween parties litigatehaving right

anddower,her claim ofthe defendant herehad preferred
or ad-heirs, others an interestthe legatee,residuary having

sustainclaim, it,verse to her resisted she in order tomust,
the toshown land have theit, have answered description

thethe ofstatute,in lands to Thatdower.given subject
as aland a of or andcultivation,was in state used kept

someor timber and in connection withlot,wood occupied
the covert-or tenement the husbandfarm owned duringby

ed.165, Laws, 1830, 540;N.Stat., 4;ure. Rev. ch. H.§
Wills,N. H. v. 7 Pick.Perley, 56;2 WhiteJohnson v. Rep.

atbe considered least as doubtfulquiteit143. And may
inbecouldwhether the properly comprehendedpremises

de-of Theclauses the statute.either of those descriptive
timberandlifetime,his take wooddid,ceased husband in
lot, inor timberit as afrom the but did not use woodland,

him, if byor tenement owned byfarmconnection with any
“ estatekind ofis meant thatthe statutethe word owned” in

attempt apparentlyNor wascarries dower. anywhich
of it,or reclaimseizin to cultivate parthis anymade during
feed-The occasionalit cultivated land is used.or to use as

circumstances,under theit, hardlyof the cattle uponing
and liberalin the most extendedcultivation,toamounted

isof which the word susceptible.sense
of thewe takein the viewnot,doesBut the question

tohas in fact beenarise. Dowercase, assignedproperly
theit,to assignthe defendant a competentequallyby party
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Suchof the deceased husband.namely,residuary legatee,
him,under hashim and allas claimingagainstassignment,

all as to theof doubtto be a foreclosurebeen heldjustly
23 Pick. 88.herof the to claim dower.widowright

the com­the acts ofand assistance inHis acquiescence
and setof tothe court assignmittee by probate,appointed

to decidedower, uponoff the render it likewise unnecessary
of this committee,to thetaken proceedingsthe exceptions

in the court.of formalities probateand to the omissions
to aat tantamount ofFor, least, parolare assignmentthey

the to the transaction anddower, is,which as regards parties
andall intents Pink­their sufficient to purposes.privies,

v. 3 N. H. 163. The defendant tookGear,ham Rep. pos­
under this and is entitled tosession possession,assignment,

far as the inall so facts this case un­show,against persons,
the creditors the or rather thosehusband,less of claiming

benefit,under an sale made for theiradministration might
in the to andcall dower the theofquestion validityright

assignment.
is The theNo such claim here title ofpresented. plain-

tiff is the but deedsale,under theadministration clearly
ofand reservation the dowercontains an exception previ-

theset off to defendant. The words of reservationously
“ the dower,to Meserve’sare, widow whichsubject Mary

off,” as and effectual as words wellbeen set and are fullhas
be,can to the the life estate of thefromexcept conveyance

that of the land which had been setdefendant in portion
to in on theoff her dower. The plaintiff, taking convey-

in aance, found the defendant ofpossession, having right
disturbed some one inat least until by comingpossession,

her anot tounder the her deed doescreditors; givepurport
Her action,of in quo.of the locuspossessionpresent right

The ver-in must fail.therefore, founded possession,being
aside, anddict of setmust, course, be

theJudgment for defendant.


