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acknowledgment that areand an man andbetweenCohabitation parties they
are do ofgeneraland a that not themselves con-such,wife, theyreputation

juryfrommarriage,stitute a but are evidence which the find thatmerely may
married.the wereparties

marriagea contract of between themselves and live to-if enter intoSo parties
marriage,facts do not a butgether in with such constitute areaccordance it,

jury,the from findfor the consideration of which thatevidence themaythey
married.wereparties

Assumpsit tofurnished one Rebeccafor supplies Sawyer,
to her. settlement inhave Franklin,a allegedpauper, by

onewith Edmund itmarriage who,her Sawyer,ofvirtue
his inhad settlement Franklin.admitted,was

claim,the on theresisted that thedefendant groundThe
tobeen married Edmundnever andhad Sawyer,pauper

wife, theand everpartieshis whether were marriednotwas
inquestionthe controversy.onlywas

on the that thetrial andSawyer pauper livedIt appeared
as and for aboutFranklin husband wife fourteenintogether

time,of which about yearsat the eight ago,expirationyears,
to liveBefore together,died. they began theySawyer

married, notand desired to be butawent before magistrate
the declinedof magistratea certificatehaving publication,

toevidenceThere was no showto the ceremony.perform
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that the was ever asolemnized, eithermarriage by magis-
trate or a minister of the or in othergospel, any way.

Evidence was introduced to that livedprovetending they
as husband andtogether wife, and were generally reputed

to be theremarried, and was also evidence totending prove
that such was not the fact. There was also evidence that

into aentered contract ofthey between them-marriage
selves, and lived in accordance with thattogether contract.
The court instructed the that ifjury believed thatthey

and the during the time that lived to-Sawyer pauper, they
in Franklin, cohabited and each othergether acknowledged

as man and wife, married,and towere begenerally reputed
or if contractbelieved that the entered into athey parties
of in ac-themselves,between and livedmarriage together
cordance with that either case should re-contract, in they
turn a verdict for the plaintiff.

and alsoThe returned a verdict for the plaintiff,jury
forto that found thestated, in answer interrogatories, they

The defendanteach of these two points.uponplaintiff
theset aside the on account of instruc-verdict,moved to

theof court.tions

defendant.for thePike,
do not constitute afacts stated legal marriage.The

itsa civil and forcontract, requiresis validityMarriage
to beconditions performed.three

bemust to contract.The1. parties willing
have the tomust make the contract.ability2. They
be an actual contract,must to theThere3. according

1 Black. Com.law. 433.required byforms
a mutual would be sufficient, if thePerhaps agreement

no for the celebration ofhad prescribed regulationslaws
This, view,in a moral would be a mar-marriages. good

no oflaw the State. v.and would impugnriage, Milford
7 55. But areWorcester, made,Mass. when lawsRep.

it is the of the towhatever citizen con-subject, dutyupon
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them, forms,form to and our statute has certain forprovided
tothe of the contract ofgiving validitypurpose marriage.

The ed.15, 1791, 350,act of H. Laws ofFebruary (N.
that the andministers of ofjustices1815,) provides gospel

the nosolemnize and otherpeace may marriages, persons
are clothed with this The statute does not au­authority.
thorize to solemnize their theown andpersons marriages,

their so is Ifimplied prohibition against doing very strong.
a is thevalid,such as the one in statutequestionmarriage

all. Itnever need be at is entirely inoperative.regarded
Londonderry Chester, 268,The case of v. 2 N. H. Rep.

does not as themeans show that such a transactionby any
amounts to a The therequestionpresent legal marriage.

was, whether the minister before thewhom wasmarriage
solemnized towas that In thatcompetent perform duty.

a in thecase, ordained form,wasclergyman Presbyterian
First Parish inand was settled over the InLondonderry.

under censure,the 1804 he fell and was dismissedyear by
“thethe and was toenjoined desist”parish, by Presbytery

theIn 1805 thefrom was re­year injunctionpreaching.
moved, and the afterwards resided in London­clergyman

clerical duties in that andand theperformedderry, adjoin­
was not settled overtowns, but again any particularing

was,The whether hequestion was an or­simplesociety.
to solemnizeminister,dained withinqualified marriages,

1791,the of and theof act case dif­the February,meaning
inthe this thatfrom thepresent important particular,fers

minister,before a who assumed to havewent au­parties
the of and a distinc­to perform ceremony marriage,thority

J., betweenWoodbury,made of formtion is by neglect
of substance.andmerely neglect

to thethe will attempt rely upon pro-Perhaps plaintiff
Statutes,11 of 149 of the Revisedin sectionvision chapter

and each otherthat persons cohabiting acknowledgingany
and to bewife,as husband and such forreputedgenerally

until the deceasethe of three ofand one ofperiod years,
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to have beenthem, deemed, decease,beshall after such
effectnot takemarried. didThe Statuteslegally Revised

hus-until the the1st of March, 1843, allegedand Sawyer,
himband, betweendied before Thethat time. agreement

inwasand the of 1791the actwas made whilepauper
force. aThe cannot have retrospectiveRevised Statutes
effeet. to theBill of 23. plaintiff’sart. AccordingRights,
view, the and determineevents,act onlook back pastmay

the act.the ofwhich were all settled beforerights passage

for theMinot, plaintiff.
or threeThe of accrued two years,cause action within

of act denied. Thesince the the This is notand passage
of the com-statute thanrevised is more declaratorynothing

Itevidence.It what shall bemon law. prescribesonly
not valid,does that a former invalid shall besay marriage

the evidence to done before thatactsalthough applymay
All the of the thetime. accrued sinceparties pas-rights

of the Revised Statutes.sage
instruction, the is en-court,of on the secondThe point,

2 H.Londonderry Chester,v. N. 268.correct. Rep.tirely
contract. nocivil It is declared tois a whereonlyMarriage

the not bethe of statutevoid, requisitionsbe although may
the of 10 N. H.Kean,In case The State v.with.complied

heldthe arose It was there357, point incidentally.Rep.
to cause the creden-the thethat obligation upon clergyman

to be the office ofof ordination recorded in thehistials
of was andof court common directory only,clerk the pleas,

a that sufficient.fact,in was Inif there was marriage
there a and thecase, in fact,the waspresent marriage

an tonot invalidated omission withcontract is complyby
forms.the prescribed

Pike, in reply.
be thethis case toIf we consider by provisionsgoverned

the then it that aStatutes,of Revised cannot be denied
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case,this becausethe decision ofis fornew rule provided
of acertain facts evidence marriage,the statute makes

evidence. It makeswere notwhich, itsbefore passage,
not awaswhich marriage.that a previouslymarriage
Wheeler, 105,v. 2 Gall.Society,case of TheIn the &c.

19,1805,act of Junethe Hampshireit held that Newwas
&c., on re­of improvements,the valueto tenantsallowing

toso far as itthem, applies past improve­coveries against
is retro­unconstitutional, on the that itments, is ground

that done beforeIt to an act wasvaliditygivesspective.
the the law the had astatute, and ofthe by passage party

he didan action which not before.to sustain possessright

C. theJ. It from the case thatappears par-Gilchrist,

a contract of lived as husbandties made marriage, together
to be married.wife, and were reputedand

is, whether these are sufficient toThe question things
aconstitute marriage.

beforeevents all the of theThese Re-happened passage
15 of 147 ofSection the RevisedStatutes. chaptervised

that no solemnized beforeStatutes provides marriage, any
to a thebe of or minister ofjustice peaceprofessingperson

be void on ofshall account want ofthe any juris-gospel,
or orminister,in the on account ofdiction justice any

theor in of theomission intentioninformality publication
if the is in other lawful, andmarriageof marriage, respects

the on thebelief,with of either of theconsummated part
have been married.that they lawfullyparties,

that11 of 149 co-Section chapter provides any persons
and each other as husband and wife,acknowledginghabiting

to be ofsuch, for the threereputed periodand generally
bethem,the decease of one of shall deem-untilandyears,

to have married.decease beensuch legallyed after
the thethe facts inAll constituting alleged marriage

of the Revisedbefore thecase passagehappenedpresent
enable acts11 of 149 canIf section chapterStatutes.
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abefore its to constitute validwhich happened passage
the asit effect of all wellwill pastgive includingmarriage,

aEvidence which did notas future cases. prove marriage
act,of the and which wasbefore the incompetentpassage

andact,the factsthat is made competentfor bypurpose,
a mar­did not constituteat the time happenedwhich they

them, ato haveact should bewould, appliedif theriage,
is a civilnot Marriagedid originally possess.validity they

time is to at­valid at the it becontract, if it be notand
cannot be made sointo, it anyto be entered bytempted

of the statute wouldThelaw. applicationsubsequent
the contract,of andrule for thea expositionmake new
of contracts.to the constructionthis rule pastwould apply
and would comebe retrospective,This would unequivocally

the article of the Billthe of twenty-thirdwithin prohibition
Society, Wheeler,The v. 2the case ofInof Rights. &.

“StoryJustice139, says: Upon principleMr. everyGall.
or vestedtakes acquiredwhich away impairs rightsstatute

aor creates new alaws, obligation, imposesunder existing
in toa new trans­or attaches respectdisabilitynew duty,

be deemedmust retro­or considerations past,alreadyactions
seems authori­doctrine fully supported byand thisspective,

7Kleeck, 502,v. Van Johns.of Dashthe caseties.” In
“: essence ofThe a newKent says veryChief JusticeMr.
* * * "Weare tofuture cases.is a rule for presume,law

that theto the statute was notlawgiver,out of respect
and if we call toto our at­meant retrospectively,operate

of onsense mankind the retro­the ofsubjecttention general
afford us the best reason to concludeit willlaws,,spective

case,not this to set sointend,did inthat the Legislature
* * * theis a inIt principlea precedent.pernicious

itself, that aancient as the lawcommon aslawEnglish
to have aParliament, is notof itsstatute, even omnipotent

effect.”retrospective
more fromof laws results noThe invalidity retrospective

thethan fromin the Bill ofthe Rightsexpress prohibition



TERM, 1848.DECEMBER 263

v.Dunbarton Dranklin.

circumstance that from their nature and effect notarethey
within the exerciseof Forlegitimate legislative power. though

theunder name of laws,ex made thepost when forfacto
offences,of havepunishment beenthey long severely repro-

bated, because more common in times of commotion, and
because the character and asthey well asendanger person
the the oflaws for decision civil causes, madeproperty; yet

“after the facts whichupon postexthey operate jure facto,”
are alike and rest on reasons alikeretrospective, fallacious.

J., inWoodbury, Sherburne,Merrill v. 1 N. H. 199. ARep.
anlaw cause ac-operating retrospectively upon ofexisting

istion, where no suit is as much to be apending, deemed
for alaw the decision of civil cause, as.retrospective and

ofmuch within the the constitution, as aprohibition law
ofa new mode decision for an action.establishing existing

v.Dow 4 N. H. 19.Norris, Rep.
theWe statutecannot, therefore, such a construc-give

tion as would cause it to toimpart any acts thatvalidity
nor dobefore its we think thathappened passage, such was

the of the The wordsintent of theLegislature. law do not
aor reasonable construction ofnecessarily upon them ex-

to acttend cases. The ispast prospective, toapplying
shouldcases that arrive,future subsequently and not to

were and which must bethose which past, determined upon
it existed when the actsas were done.the law It notdoes

the case.include present
Londonderrycase of v. Chester does notThe decide that

of between the partiesa contract andmarriage subsequent
cohabitation, that theaccompanied by reputation parties

and wife,husband constitute awere re-Themarriage.
Woodbury,of Mr. Justice in case,marks that rel-although

to theevant were not calledquestion, for thegeneral by
to bematter decided the court. It was theby notparticular

in case merethat whether cohabitation,question reputation
thethat married,and wereacknowledgment parties actually

a In case,constituted that themarriage. cere-marriage
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of thea as a ministerwas performed by person actingmony
and thethe was whetherquestion clergyman,simplegospel,

or-of was ancase,to the thecircumstancespeculiarowing
solemnize and thedained tominister, qualified marriages,

of do not indicate hisremarks the learned opinionjudge
orof cohabitation andthat the acts reputation,parties, by

exist-could call intothemselves,an betweenby agreement
He ofence the relation. that the attestationsaysmarriage

to be thethe or minister seemsthe contract by magistrate
Ib. 280.essence of the ceremony.

facts thisis evident that the found in case areIt very
and the as evi-be received consideredto by jurycompetent

isexist, itIn a case where these factsdence of marriage.
themarried,that are anda reasonable inference the parties

that were married.believe theywell enoughjury may
fact to benot,"Whether or is a matter ofwere werethey

asked to decide that theseBut we arefound theby jury.
Woodbury,facts in constituted a J.themselves marriage.

ofcited that the attestation the contractin the casesays
“ force,ora imposition public-proves against givesguard

under theillicit intercourseto the contract, preventsity
officerand the record of theof by actingmatrimony,guise

of a fact whichclerk,and evidenceof the town perpetuates
inheritancesis in concerningoften so important disputes

ofand the settlement paupers.”
to the tocontract,it be toIf give publicityimportant

be ac-there shallto thatdeception, provideguard against
contract, thereof theevidence the solemnization ofcessible

All civil-for of the law.is a sufficient reason .the passage
considerations,that these areized nations agree weighty

iswhere it a suffi-nations, Scotland,and in all such even in
itcient to be-solemnization of the contract acknowledge

It isfore witnesses, requisite.some attestation is singular
on whichcontracts,that the of allmost humanimportant

re-the and duties of the whole community depend,rights
anless a ofquires for than conveyanceitsformality validity
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or thea whichland, insurance,acre of ofpolicy agreements
be inthe should It wouldstatute of frauds requires writing.
such abe still if the should be as to offerlaw temp-stranger

a contract madeintercourse,illicit wheretation to lightly
should make no forbecould easily repudiated, provision

offer no or in-and fraud unduesecurity againstpublicity,
thatfluence. If it be once established cohabitation and

theconstitute former mustareputation marriage, precede
the thatlatter. It is the raises thecohabitation presump-
tion theand causes of What wouldreputation matrimony.
be easier than for to that areparties theyagree privately

wife, less,husband and and cohabitation of a week orafter a
to ofeither from or from theseparate incompatibility temper

tiredless that have become ofconsiderationworthy they
other,each or this ? Sucheven bondgalled temporaryby

a a intotransformation of offence wherepenal matrimony,
dissolved,the be as it inalleged marriage might probably

be, the of thecases would wouldcapriceby parties,many
of thefollow, if, contract,at theoften butinception nothing

thisAnd torequired.were illicit-cohabitation temptation
be for the sake ofshouldintercourse against,guarded good

Woodbury,been J.has as ourso,andmorals, says, by prac-
of civilized nations,the mosttice and usage by requiring

of solemnization.formsome
iscases continued cohabitation prima,In longmany facie

v. 10 N. H.Kean,of The Statemarriage.evidence Rep.
N.v. 12 H. 179.Mac­ AndRep.347; Gregor,Pettengill

not cohabitbecause do whoheld generallythis is so persons
of cohabitation has aand Evidencewife.are not husband
of con­the existence theto marriageprovetendencylegal

re­of and beit,conclusive evidencenot maybut istract,
not married. Thethe werethat partiesbutted showingby

in con­kind, therefore, is notevidence of thisofadmission
stated above.we havethe viewsflict with

that co-was, substance,inof the courtinstructionThe
the thatby parties theyand acknowledgmenthabitation

18VOL. xvi.
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wife, aman and constitutedwere This instruc-marriage.
becauseerroneous,tion was these facts are evidence for the

of the fromconsideration which are authorized tojury, they
the absence evidence tofind, in of the that thecontrary,

themselves,were married. In do not constituteparties they
a but are evidence of it.marriage, Still less correctonly

it to the that thewas instruct if made a con-jury parties
themselves,tract of between and lived inmarriage together

it,accordance that would a Wewith constitute marriage.
it has been inthat never understood this Stateimagine

more, incohabitation without of a contractthat pursuance
aconstitutes Such a doctrineof wouldmarriage, marriage.

of the worst to the andconsequencesbe peaceproductive
of society. where there is of aUndoubtedly, proofmorals

it,of and cohabitation in ofcontract marriage, pursuance
believe married,that thethe weremay partiesjury actually

is a fact to be found the andthe thebut marriage by jury,
are evidencecircumstances for theirother con-competent
do not ofsideration, but themselves constitute athey

ifas must be the case from such evidence themarriage,
that thebound to find areare mar-parties actuallyjury

ried.
aerroneous,these new trialAs instructions were must be

granted.
Verdict set aside.


