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Railroad.v.Woolson Northern

escapowhichdamagesA done to cattlecorporationrailroad is not liable for
railroadrailroad, thehighway throughfrom the fences betweento the nor

and land of such cattle.of the owner
highway,adjoiningplaintiff’s escaped pasturefrom his into anThe calves

him, theyandrailroad, byinby a land not ownedwhich was intersected
residence, untilplaintiff’spassed direction of thealong highway in thethe

intersected, uponand thence wentthey place was thusreached the where it
”“ fences andplaces in thethrough gaps, openings andtrack defectivethe

engines.by defendants’cattle-guards constructed, and killed thethere were
Held, corporationthat the was not liable.

of thethe of three calves plaintiff,to recover valueCase,

the defendants5November, 1847,17th ofkilled on the byday
Haile’sof their railroad situate betweenon thatcars, part

ThePond, in said Concord. writand Horse ShoePoint
first that the calvesthree counts. The gotallegescontains

ofkilled, thetrack and were through negligencetheupon
the fences andindefendants permitting cattle-guardsthe

so insufficient,of their road to be defectivethaton portion
that reason thereof the calves enteredof byoutand repair,

killed. The second that theand werethe track allegeson
killed,the tract and were reason of theon byenteredcalves

to erect and maintain sufficientdefendantsof theneglect
thaton of their road. Thepartand cattle-guardsfences

calves were killed reason of thethat the byallegesthird
in anddefendants,of the managing conductingnegligence

of theirthat railroad.and cars along parttheir engines
killed thecalves werethat the plaintiff’s byIt is agreed

in the de-time andat thecars, specifiédplacedefendants’
claration.

is athat Haile’s Point road public highwayIt is agreed
field, inthat theConcord,of and plaintiff’sthe townin

November, 1847,ofon the 17ththe calves were keptwhich
did not ad-road,Point butsaid Haile’ssituate uponwas

rail-the defendants’but thatrailroad,defendants’thejoin
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road crossed said said thebetween field and resi-highway
dence of the plaintiff.

It is on thealso that the andfenceagreed cattle-guards,
north side of said with saidat its intersectionhighway,
railroad, on said 17th of aNovember, were and for long

insufficient,time had been so defective and out of repair,
andthat cattle did from saidmight frequently pass high-

over and said and to thatfence,way, through cattle-guards
of the track of said railroad where the calves werepart

killed.
It is also that on the 17th,of Novemberagreed evening

1847, field,the calves from situatehis onplaintiff’s escaped
into said and from thence onsaid theirhighway, highway,

course the inresidence,towards ofconsequenceplaintiff’s
andthe defectiveness of said fence and cattle-insufficiency

the and defectiveescaped throughguards, gaps, openings
in said fence and to the track ofplaces cattle-guards,

railroad,defendants’ where killedthe were thethey by
cars.

thethat the in whichIt is further only way plain-agreed
could from his to the field,calves inbuildingstiff’s pass

on said 17th of November,were kept daywhich orthey
to over andsaid field said was saidfrom buildings, through
the had been accustomed and was;■that plaintiffhighway

to drive his calves and other cattle tonecessarily compelled
and said thefield,said overand from along highway, past

fence and and thatdefective saidsaid cattle-guards, high-
for thea common of thewas thoroughfare passageway

that of Concord to andof the citizens of fromcattle part
their fields and pastures.

to the amountrecover,If the was entitled ofplaintiff
fixed at dollars.wasdamages twenty-five

case was submitted to the decisionThe of this court
the statement of facts.foregoing agreedupon

Perley and for theFowler, plaintiff.
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for the defendants.Minot,and PiercePikeNesmith &&

eh.Statutes,the RevisedIt isWoods, J. provided by
to keeprailroad neglectthat if142, 6, 7, corporationany§§

railroad,of the persona each side anysufficient fence on
insufficient, requireis mayland such fencewhoseagainst

ofor thefence, pay expensethe suchto buildcorporation
incases the cor-in whichso a exceptwith penalty,doing,

such land forthe owner ofwithhave agreedporation may
the cor-case,fence. In suchsuchand maintainingbuilding

theowner,the land buildthe ofneglectporation may, upon
the ofhim expenseand recover offence, necessaryproper

the statute lawis the of appli-Such substanceso doing.
statutes have imposedso far as thecase,cable to this

railroadthis corpora-in uponregardany peculiar duty
tions.

in first to settlewas,statute theThe of this place,object
fence theof the between corporation’sthe burden partition

former,theand that of the adjoining proprietor uponland
which theand to the means by mightout corporationpoint

Andto build or for such fence.be compelled pay building
anto enable the to makecorporation agreementsecondly,

to outfence,to the andthe pointwith proprietor support
en-hishe be tocourse which keepthe by might compelled
ofdeem thethe safetywhen corporation mightgagement,

the roadandand the freight uponits passengersofproperty
to built orthe fence beto require repaired.

theto matters betweenstatute relatesThe exclusively
and the ofowners land bordering uponrailroad corporation

no inin which the publicthe road. It imposes gen-duty
or of meansinterest,have an the haveeral which anypublic

theto enforce discharge.
thatstatute,and aside from we apprehendanyOrdinarily

or toindividualIt is not incumbent upon corporationany
liablenor isthe any.onefence his against highway,ground

overinthat, high-tofor cattle passing rightfullyinjuries
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ways, from themstray reason of the orby insufficiency
want of fences,such and become lost or Suchdamaged.
fences the land hisowner is to for ownbuild pro-supposed
tection the incursions ofcasual and unavoidableagainst
cattle, anddriven therightfully way, may,along public

be to him toperhaps, moreover, enable sustainnecessary,
an action for of such a nature the ownersdamages against
of such cattle. But as to tothis, it is unnecessary give any

in this ease.opinion
We are not aware of of law imposeswhichany principle

railroadupon more or different duties,onerouscorporations
in this from those which to otherrespect, corpora­pertain
tions or to individuals. The of togreater injurydanger
the animals the thanrailroad that whichtrespassing upon

incur in field a cannotthey a ortrespassing upon garden,
the of Thelaw. owner of a field doesvary principles who

it, law,not fence cannot, the old that cattle,by complain
driven a hislawfully along way throughleading crop,

”51 devour corn.his and But the license wassnatchingly grass
a of the of cattle tonever so far deemed owner sufferright

the field,them to wander into that theand permit proprietor
thebecame with whichdamageschargeable incidentally

v.Averybefal the cattle in such excursions. Maxwell,
v.36; Tewksbury Bucklin,4 N. 7 N.H. H.Rep. Rep.

518.
situated,The field is not so in relation to theplaintiff’s

as torailroad,defendants’ authorize under thehim, statute,
to the defendant to' construct fence. Itrequire doesany

thenot that cattle were theappear uponrightfully high-
itwere,If was not the theof defendantstheyway. duty

to them there and even if it not a; was onkeep trespass,
the of the to suffer his cattle to thepart plaintiff, go upon

the defendants,railroad of the excusable must bestraying
as at the risk the and not of theowners,of corpo-regarded

ration.
It does not that wasappear any corporate duty neglect-
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of therequiredof individualsor theed, that ordinary duty
done.wasthanmorethe railroad thingof anyowners

theJudgment defendants.for

v.Low Tilton.

isdefendantof his theagainstin an a sheriff for the defaultaction deputy,If,
thehe isallegenot sheriff,not so and the declaration does thatdescribed,

defect not aidedbe verdict.will by

“ Til-was described as SamuelCase. The defendant
Sanbornton, Esquire.”of the ofton in Belknap,county

inthat one C.The declaration Badger,alleged Stephen
for1841, Bordman,recovered judgment against Benjamin

of an exe-costs,the sum and which$36,75 damages upon
Smith,cution was taken out and delivered to one Dudley

ofone of the the sheriff for the ofdeputies Belknap,county
attached and sold re»Bordman’s ofwho thereupon equity

land,of certain for the sum of and$125,demption applied
execution,in satisfaction the inofthe proceeds retaining

the and re»balance,hands which he$81,78, neglectedhis
Bordman,to asto over the ofpay plaintiff, assigneefused

do. the ittrial,his official to Uponas it was appear-duty
of Bel-the sheriff of thedefendant,ed that was county

ex-one his theSmith,and of whenknap, Dudley deputies
to him for service.Bordman was deliveredecution against

a verdict the defendantfound for thebeing plaintiff,Upon
in arrest of on the grounds,moved judgment,

asdefendant,the to the1st. That testimony applied
de-the and thatsheriff of of hiscounty liabilityBelknap,

on that fact.pended


