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sent and both,of had Thebeen abandoned.agreement
contract, abandoned the of the plaintiff’sconditionupon

was,to of thatit, the occurrencebeing unable keep upon
condition, the remain-abandoned, as toabsolutely and, part

became as if it never existed.hading unperformed,
that theThe result is the recovermustplaintiff unpaid

auditor, due,.asbalance found the the sum wellby being
the thethe terms of contract asby agreementoriginal by

of theat the time release.
plaintifftheJudgment for

v. Lisbon.Clark

guide postsmaintain at allneglectThe of a town to erect and ofintersections
limits, offence, separateentire and ahighways penaltywithin its is one does

not roads at has negleetedaccrue for each intersection of which the town to
guide-post.erect the

recovery penaltya simultaneouslyfor the of have beenWhere several actions
commenced, quashedbe onthey will motion.

practice within a mo-bytime the of the court whichpreciseThere fixedis no
being themade;be but addressed to discretion of thequashtion mustto

which,at a under the circum-court, required be made timewill be toit
case, shall seem reasonable.of thestances

justice peace, pen-before a the to recoveractions were commenced ofSeveral
duringkeeping guide-posts at several intersections of roads thefor notalties

period. general pleaded,The came courtsame issue was and the suits to the
quashpleas upon appeal,of a motion to was held to be sea-common where

sonable, prevailed.and

several Each towere four actions. wasThereDebt.

not anddollars,twelve forof erectingrecover a penalty
or froma suitable guide-post guide-boardin repairkeeping

to the of1844, and 4thNovember, includingthe 4th of
in the Thein indicated writ.1845, aNovember, place
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time,suits the samewere commenced and served at and
are for the at of roads.different intersectionsneglect They
were thea ofcommenced beforeoriginally justice peace,
and the camedefendants the issue.pleaded general They
to the term, 1846,court of common bypleas appeal, August
where the defendants moved that the suits be quashed.

Bellows, for the plaintiff.
A to fornature ofmotion is in the aquash plea,dilatory

late,defects on the It as it doesrecord. comes tooapparent
not to the of the court.go jurisdiction

The issue and motionbelow,was thegeneral pleaded
cannot be made in to.actions have beenwhich pleaded
Simons v. 1 Met. 510.Metcalf,

for theMorrison, The hisdefendant. amendedplaintiff
writs at the last term of the court of Therecommon pleas.
has been no since. is aThis matter to theplea addressed

thediscretion of court. No has been establishedpractice
the fortime it.fixing making

TheseWoods, J. four several actions are eachbrought,
to recover the law towns thatpenalty prescribed by against
fail to erect and in at the intersections of thekeep repair,
roads their limits,within suitable writEachguide-posts.
describes and sets out ofthe the to suchtownneglect provide

atconveniences a of indicatedparticular intersectionpoint
the andwrit,in each awrit describes different frompoint

in the writs;those indicated other and the claimsplaintiff
the theas accrued to eachfor casepenalty having prosecutor
of or rather for as as his several writsneglect, many places
describe, in the erectwhich had omitted to thetown unduly
proper post-guides.

“62, Statutes,section 2 Revised Ifof theBy chapter any
totown shall erect or in suchneglect keep repair guide-post

or at therein,board each of theintersectionguide highways
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thefor each month’s sum of oneforfeit,shall neglect,they
will sue for therecovered whodollar, to be by any person

use.”same, for his own
statute,the of thisdecided, constructionhas been uponIt

the town forone is forfeited byonly neglectingpenaltythat
and that aall the required separateto guide-posts,provide

offor each intersection ofnot accrue pointdoespenalty
of the in which thethe erectionroads, guide-post,requiring

one. The ofto theprovide dutyshall havetown neglected
at all thein in­erect and repair guide-postsis to keeptown

accrues,and the on itsroads,tersections of penalty neglect
increased the increasedis not numberto do so and it; by

to them. Thisin it provide pre­of whichplaces neglects
inStrafford,the of thedecided inwas countycise question

v. and inof Rochester Rockingham ---- v.case Roberts
Plaistow.

4,1844, to Nov­from NovemberFor this dutyneglecting
can andaccrue,one4, 1845, therefore, onlyember penalty

toaction as shall first beis recoverable in such broughtthat
four actions no one is first.it. But of these Theyrecover

to thesimultaneous, and constructionaccording givenare
is for the same No one of themeachstatute,the penalty.to

allof must fail.the theyadvantage precedency,having
inhave beenThis state of facts pleadedmight, perhaps,

and the court inactions,of theabatement in one may,any
afor or as vexa­them alldiscretion,its quash irregularity,

v. Dunkley,the court. Davisthe ofabuse oftious process
966­ Abate­;2 Burrow545;9 N. H. Comyn’s Dig.,Rep.

H. 24.ment,
motion to wasquashis that theAn objection interposed

the fact isadmitted, althoughnot made. It isseasonably
the writsthat werenot to in the ease sentmade up,appear

thatand theon leave obtained for thatamended purpose,
term at whichthe sameatmotion to wasquash preferred

made.the amendments were
beto filedabatementinThe rule of court pleasrequiring
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the actionof the term at which isthe first four dayswithin
motions to or dis-been to quashhas neverentered, applied

to the discretion of theThese are directedmiss the action.
in of thewill be exercised viewand discretioncourt, that

It has beenof each case. nevercircumstancesparticular
exercise of casesto the it toState limitthe in thispractice

madehas been within thethe periodin which application
Butin abatement. such motionsforallowed pleasfiling
of athe or morebeen after yearhave granted, expiration

of action,the which timethe commencement duringfrom
been discovered,has not as inthe of the objectionground

or mere amend-cases of false and fraudulent pretended
ofments writs.

' case, true,is for nois not the it newSuch present ground
since the the ac-for the motion has been disclosed ofentry

court exer-however, that the haveseem,tions. It would
matter,this in aa discretion incised generally, allowing
into made a reasonable time under theto bequashmotion

areWhat those of the case ? Frompresentcircumstances.
the haveof the amendments cases stoodtime theuponthe

entries. The motion madeof was at the samenewfooting
amendments, think,which,the we waswith withinterm

There was no nolaches,time. waiver of de-reasonablea
the circumstances. For these causes,under we think,fence
to mustquashmotion prevail.the

Actions dismissed.


