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Upon questionthe partnerwhether one of the defendants awas in a certain
firm, appearedit that he a tenant inwas common of real estate incertain
Bethlehem, and there andwent transacted some business. He contended

anythat sayings his, applicable tenant,acts and of to his relation as ex-and
, plicable it,by prove partner, though,were not sufficient to him a ineven the

common,tenancyabsence of they mightthe in prove partnership,tend to the
the proofburden being plaintiff.of on the

The court jury taking partinstructed the his mangementthat in the of the land
and cutting timber,and disposingdown of the thewith other tenants in com-
mon, necessarily partnerdid not make him a them; theywith that were to
weigh and consider the evidence derived from his declarations,acts and and
if, upon case, they thoughta of the wholeview it probablemore that what-

solelyever he did and said referred to his common,interest as a tenant in
partner,and theynot to his interest as a should return that verdict for the

defendant. they probableBut if itbelieved more sayingsthat his acts and
proved partner,him to be a and did not solelyrefer to his interest as a tenant

common,in they should find for plaintiff.the
Held, thethat instructions were correct.

“Assumpsit, on a note, Stevens,promissory signed
Walker Co.”&

thePlea, issue.general
It was admitted that Ebenezer oneStevens, of the defen-

dants, the namesigned of Walker & Co. to theStevens,
note; that there was at the time a firm known thatby
name, that theand all it,defendants members of withwere
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wasMaine,of of whothe Johnexception Portland,Muzzey
one of theassued partners.

The Muz-Johnquestion was,in whetheronly controversy
awere member of thezey partnership.

businessThe of the firm was and manufacturinglogging,
atlumber, &c., certain mills in from whichBethlehem, place

sent to oneit was market. became ofthe ownerMuzzey
lands,thefourth of othermills, with certainpart together

the ofowned defendants in onBethlehem, the 18thby day
he1843. The defendant contended that whateverJanuary,

the the ondid to of donerelating wasmanagement property,
hisaccount of interest in the land as a tenant in common

ondefendants,other and not of his con-the accountwith
them as awithnection partner.

thatTo was a the offeredprove Muzzey partner, plaintiff
toin the of the cameevidence, that fall 1844,year Muzzey

Hannaford, defendants,one of themills withthe Greely
them to that came towitness understoodand the theysay
what came to settle. Indid notsettle, theybut saythey

1846, came thereDecember,month of againthe Muzzey
Han-Stevens, Walker andJohn and William Greelywith

to of theadmitted be membersone of whom werenaford,
firm.

monthtestified that in theStevens, sheriff,aHerod deputy
the firmhe of1846, theof attached personal propertyJuly,

writs, the mid-thereof,at sale aboutand that theon sundry
ofwith fiveDecember, 1846, wasdle of Muzzey present,

the sheriffsheriff his andname,told theMuzzeypartners.
the other defendants presentbeingconversed with Muzzey,

thethe advertized.room, Duringthe about propertyin
himtold hethe andconversation, sheriff,stoppedMuzzey

of theand he did take minutesminutes,to take somedesired
and the debts werethe whetherthe ofwrits, names parties,

or accounts.notes
inthatV. testifiedwitness, Gale,WilliamAnother
ofmills,at the severalDecember, 1846, was withMuzzey
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He exam­threethere days.and remaineddefendants,the
firm,the and statedofthe books andof papersined many

on thedue as appearedamounts theyto theHannaford
This businesswasdown.themwrotebooks, and Hannaford

WhenHannaford.andtoattended by Muzzeyprincipally
thea debt was due fromthaton the booksfoundMuzzey

“ &e., and-when he came to anarehe said wefirm, owing,”
firm,due the he saida balancewasthereaccount where

“ also stated thatThe witnessus.”is owingasuch person
the saleof the defendants tothe assentsheriff requestedthe

his re­sometimes directedwrits,on the andof the property
said he had noth­thatalone,to andmarks MuzzeyMuzzey

of New author­it,to if the laws Hampshiresay againsting
tohe did not under­a but thatized such appearproceeding,

our were.stand what laws
that there numerouswas, also, evidence wereThere

Co., time,to Walker at thisStevens, &belongingpapers
bills, &c.;contracts andnotes,of surveyreceipts,consisting

150 notes had been takenas as whichthat there were many
Stevens,than half of which were Walkermoreup, signed

Ebenezer oneStevens,of ofCo., in the& hand-wilting
the at the millsdefendants, who was managing partnerthe

contracts, &e.;made the thatBethlehem, and Muzzeyin
henotes, them,234 and and Hannaford putthere weresaid

bundle. The hadinto aother papers usuallywith papers,
ofand after the andtrunk,in a departurebeen kept Muzzey

the above facts,related neverthe witness whoHannaford,
the trunk.saw

month of 1843,that in thein evidence August,It was
his son if heasked wouldMaine,of wasEther byShepley

assented,he heTo this providedlend the ofsum $1,000.
tonote wascould have name. A brought JudgeMuzzey’s

he lentwhom, on whichhe not recollectbut did byShepley,
ofdated on the 21st Au-noteThis was$1,000.Muzzey

of theand twoof the Stevenseswas two1843, bygust, signed
ainto year,Hannafords for Judge Shepley$1,000, payable
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“theand it was : Iupon following hereby guarantee pay-
of within, demand,”ment the notice and andwaiving signed

“ Co.Stevens, Walker & John Muzzey.” Muzzey paid
the interest on the note for one but the note is stillyear,

oncalled when the noteunpaid. Judge Shepley Muzzey
hedue,became but to let the lierequested note forShepley

a time longer.
The court instructed the that was a tenantjury Muzzey

in-in common of the real estate in had anBethlehem, and
of theterest in the that his; takingmanagement property

dis-in such and his anddownpart management, cutting
common,the timber the other tenants in didof withposing

make him a that;not with themnecessarily partner they
to and thewere consider evidence derived from hisweigh

case,acts and and thedeclarations, if, a view of wholeupon
it more that whatever he did and saidthey probablethought

common,referred his in and notto interest as a tenantsolely
to his verdictinterest as a should return theirpartner, they
for the defendant. if believed it moreBut probablethey

thethat his acts and him to be a inpartnersayings proved
of Walker and toStevens, Co.,firm & did not refer solely

common,interest as a tenant in for thehis should findthey
plaintiff.

The counsel for the defendant the to instructmoved court
“the as It are,follows : that six defendantsjury appearing

and since have1843, common,been tenants inJanuary, any
acts and of either of them to that rela-sayings applicable
tion, it,and in tonot, law,are sufficient proveexplicable by

ina even in the absence of thepartnership, tenancythough,
tocommon, such acts and have a tendencysayings might

the thethe onburdenprove plaintiff.partnership, being
the to whichBut court declined so to instruct the jury,

omission to instruct the defendant excepted.
The thereturned a verdict for the whichplaintiff,jury

defendant moved to set of the omission ofaside, an account
the court to the to his motion.instructiongive according
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Livermore, for the defendants.
with the ex-common,tenants inThe defendants were

theAll defen-and Stevens.of Ebenezer Josephception
on thein 18th ofweredants, possession,Muzzey,excepting

business underso,had been1843, and long doingJanuary,
facts,name we arethe of the defendants. These suppose,

not denied.
there evidenceis,The whether was suffi-questiononly

cient to in a verdict for thethe returning plain-justify jury
tiff, and thewhether, evidence, the plaintiff’supon allega-

thattion awas waspartner,Muzzey proved.
All the to be aevidence, is re-showing partner,Muzzey

in the There is noease. evidence ofported credit be-any
to or that theing given knew orMuzzey, plaintiff supposed

tohim be a never heldMuzzey himself out as apartner.
The seeks to him because hepartner. plaintiff was,charge

afact,in not because he hadpartner, and held himself out as
such, if the account for thecan facts the existencejury by
of the cannot account for them thetenancy, they by sup-

of a 1 St. Ev. 510.position partnership.

Bellows, for the plaintiff.

It isGilchrist, C. J. sufficient to show that persons
andacted as thathave their habitpartners, andby course

andof conduct declarations, havedealing,, they induced
have dealtthose with whom to consider them asthey part­

Jameson,v. 17 Maine 238;ners. Ellis Rep. Evans v. Cur­
tis, 2 C. 296­ 2 Greenl. Ev. 3; 483;& P. St. Ev. 1070;§
Coll, on Part. 769.§

taken the theThe counsel for defendants is,position by
if the can account thethat for and con-explainjury

admitted he aof the fact that was tenantduct Muzzey, by
ascommon, cannot his conductin regardthey indicating

a But consider thishe we cannotthat was partner. posi-
to be it be admitted six of the defen-tion sound. Let that
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in common.tenantswereof whom wasdants, Muzzey,one
of and hemills for the doing,to the purposewentMuzzey

inof thethe existenceBut as tenancydid certain things.
of athe existencewith part-consistentcommon is perfectly

for theto Bethlehemhave purposehe gonenership, might
or to thatof theto business partnership,of theattending

inWhat he hadpurpose goingof the in common.tenancy
admittedIf it had beenfor thethere a jury.was question

interest inof to histhethat he for purpose attendingwent
thearise whichquestionthethen, mightland,the perhaps,

to But he mightwishes present.the defendantscounsel for
in theof his interest partner-on accounttherehave gone

ob-not there thisdid or did withhe goand whethership,
case,Let us a whereof fact.is a supposequestionject,
tothem his inter-acts can be referringall his explained, by

thattime,at the samelet us;land butest in the suppose,
he thereso that wentis no means greatthe byprobability
there becauseit that he wentthe land as ison ofaccount

case,we, in suchfirm. Shouldin theinteresthe had an
?of theto the exclusion greaterlesserthe probabilityadopt

do,to and wenot be authorizedshouldweThis certainly
bethe counsel can main-ofthedo not think proposition

on the properwere placed onlyinstructionstained. The
for the de-oneathe wasand question legitimategrounds,

theofcision jury.
matters, toare otherthat there tendingaddWe might

he to do theWhat had with secu-interest.show Muzzey’s
of the ? This is con-a member firmnotif he wererities,
but as a tenant in commonahiswith being partner,sistent

examine such matters. And al-not ordinarilywouldhe
an interest as a co-tenantsaid that he hadit bemaythough

be atimber, it would forcedof the givingthein disposition
hold that he examined theconduct,to his toconstruction

morethe obviousfor that when reasonsecurities purpose,
in the firm.that had an interestbe hewould

'
on theJudgment verdicU


