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if thecorrect,to bedeemedbe perfectlythis wouldthey
foundthe same which they uponof werecomplainedthing

theBut such is notof their purchase.timeat thethe land
athat dam where-is, maintainedThe theyfact. gravamen

the damflooded. Such was notland wastheby plaintiff’s
or but the dam inmaintained,erectedtheirwhich grantors

or than thecharacter, whetheraltered tighterits higher
As the authors ofstructure which purchased.theyrightful

tohave no notice.nuisance, then, any Theythe they right
them hav-evidence,the which withare liable chargesupon

the notice tonuisance, requiredcaused being only chargeing
•it.of adopteda reason havingpurchaser by

on the verdict.Judgment

Carpenter v. Goin.

thea to of several creditors whose debtsdebtorWhere moneypays attorney
designateand does not the debt to which he it to bewishesare due,presently

may applyattorney it.theapplied,

the balance of aAssumpsit, to recover notepromissory
the dated Decemberdefendant, 29,1845, formade by fifty-

tocents,dollarstwo and the oreighty-four payable plaintiff
interest, indorsed,on on whichbearer, demand with was

17, thirteen The1846, dollars. writ datedwasFebruary
1846,March,19th of and on the same wasthe day day

of divers articles ofattachmentserved by making personal
defendant,of the to a attachmentsubject previousproperty

True,an ofof the same articles on action in favor Shaw &
the ofPortland, Maine,of officer’svaluation which proper-

amounted toty $285.
On the of the1846,thirteenth attorney,April, plaintiff’s
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who was also the of Shaw inTrue,& their actionattorney
aforesaid, ofreceived the defendant for$40, which he gave
the defendant a in these words:receipt

“. 13,1846. of EriReceived GoinApril dollars, toforty
on the inclaims hands him,apply sued inmy against favor

Messrs. True, and Mr.Shaw & Carpenter.”

1846,On the the8th of July, received fromattorney
Shaw & order,True their date 6,bearing 1846,July direct-

him theto remit driver connecteding by with the White
line,Mountain on his returnstage trip Littleton,through

resides,where the said theattorney money collected saidby
of theaccount,on their defendant. Andattorney saidupon

heorder then remitted dollars, which was thefifty whole
heamount which had received of the defendant in any
the aforesaid,way, including which theexcept$40 $7.56

retained towards his own andattorney charges expendi-
tures. On 1846,the 17th of the defendant,August, in

he,notice to thesaid thatwriting, attorney defendant,gave
elected to the mentioned in theapply receipt aforesaid$40

the thedemand in favor of and alsoupon plaintiff, tendered
the balance of theto the claimplaintiff’s and costsattorney

due afterwould remain thewhich aforesaid.deducting $40
at theThe time of the notice and tender afore-attorney,

ofsaid, informed the defendant the aforesaid toremittance
order, and theTrue,Shaw & their declinedupon accepting

he could theaforesaid,tender that not withcomplyalleging
defendant’s without to advancerequisition being obliged

tothe themoney plaintiff.
aforesaid,The dollars remittance was credited to thefifty

and sameTrue,defendant said Shaw & the with inter-by
the and has beenest, interest,with allowedtogether $7.56

defendant,to the & in an ofTrue,Shawagainst auditing
thedefendant;their claims the at which auditingagainst

hedefendant which did notwas not and in takepresent,
dueThe the to &balance found auditor Shawpart. by
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of the factsTrue, costs,exclusive was Upon$124.85.
theaforesaid, same,to the ask de-the parties having agreed

on the whether the defendant iscision of the court question
aforesaid,the his tender inentitled to with bar$40,apply

action, not,of of this and ifthe further whetherprosecution
thesaid should be towardsofportion appliedany $40

demand, and if sd how much.plaintiff’s

for theCarleton,E. plaintiff.

forBellows, the defendant.

J. case,The defendant in this todebtsowingWoods,

different an forparties collection,withlodged attorney paid
to the towards those debts a ofsum lessattorney money
than either. He did not the debt to hewhichdesignate

thewished beto either at ofthe timepayment applied,
the or at othermaking payment, time, until the attor-any

ney himself had made the to the debt ofapplication Shaw
True. He& then therequested to it to thatattorney apply

of the Thepresent plaintiff. was on the 13thmoney paid
theof made soon afterApril, application the 8th of July,
electionand the of the defendant to it to theappropriate

indemand suit was notified to the on the 17thattorney of
The isAugust. simple question whether the defendant

at thehad, last named or today, any right power direct the
of the heapplication which contends for.money

The examined atprinciple somewhat and laidlength,
down in the cases of Caldwell v. Wentworth, 14 N. H. Rep.

Sawyerand in431, v. Tappan, in the same volume, page
is that352, where is to a creditormoney paid moreholding

claims than one due, the debtor thepresently has toright
toelect as the of theapplication that heif omit tomoney;

thdo so at devolves the andright creditor; that ifupon
neither it the lawparty appropriate will itapply according

theto of andprinciples justice equity.
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debtor declareis that the shouldIt not necessary formally
moment of the and ithis election at the making payment;

restrain the if becreditor,is held to be to theresufficient
theknown to him intentioncircumstances clearly indicating

aor to raise fair as todebtor,of the tending presumption
it be.what would

to be disclosed inNo circumstances this case.such appear
itto was indifferent tofar as it is judge, whollySo possible

theclaim shouldto which be ap-the defendant payment
wellthe have that theand might presumedattorneyplied,

no choiceto exercise as to the applicationdebtor intended
was insufficient for theThe sum fullthe pay-of money.
so noclaim, and could have re-of advantageeitherment

costs,thein matter ofdefendant ofsulted to the by way
actions, and, thecourse,of the ofoneterminating accruing

costs.
made to ais the not creditorIt true waspayment having
ofto severalbut the creditors. Theclaims, attorneyseveral

within the samehowever, to fall ex-cases, appear principle,
alike tocases the attachthat in present, duty may anycept

the indevolve favor of theelection that upon attorneymay
thateither, entitled to Fromclient, circum-priority.if

have for it;a arisen bewellmaystance mightpresumption
the histhat debtor intended silence to leavebypresumed

to follow indications of histhe and thethe duty,attorney
It is not denied that heof other did this inparties.rights

of the he did.the which Theremoneyapplicationmaking
or ofno in law in concession the partiesis anyground ap-

case,this in this toin for preferencegiving paymentparent
over the earlier creditor.later attachingthe

therefore is that the defendant had noThe conclusion
atto the of the the timedirect paymentright appropriation

he to do so.undertook
theJudgment plaintiff.for


