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and uponWhere labor materials are bestowed land under *a contract that the
party so bestowing paid improve-them shall be for them as much as the

worth,ments he uponmakes the suchland shall be he cannot recover for labor
generaland materials assumpsit, remainingin indebitatus the contract unre-

scinded.

ifSo the contract upon happeningcontain a condition the of which be is to re-
ceive no compensation.such

Assumpsit. The case was referred to three auditors,
from whose the factsreport following appeared.

The anplaintiff writ,account annexed to hispresented
items,of eleven and tooffered evidenceconsisting tending

that the defendants owned certain in Dal-prove premises
ton, of a acres,small of fifteen orconsisting opening twenty
and an unfinished house, situated near Round onpond,
which there the inwater,was no better than wafer said

a mile or more and to whichpond, inhabitant,from any
there was an road; that these werepoor premisesextremely

as a for the hands and teams of the defen-designed depot
dants, when in in that that theengaged lumbering vicinity;
defendants owned considerable timber land in that vicinity,

wereand in the habit of inlumber therefrom thedrawing
season ofwinter each for several that this tim-;year, years

landber was in the described,of the abovevicinity premises
itand was to one reside thehave some on prem-necessary

the1839,ises for the above in of; that the winterpurposes
defendants to the to move on saidproposed prem-plaintiff

defen-and remain there that theises, five or six andyears,
him that ifdants, to induce the to do so,plaintiff promised

he move there and or sixwould remain five theyyears,
him an extramake him whole that;would wouldthey pay

for their and oatshands andprice boarding furnishing hay
their that the make as ateams;for plaintiff might good

as hefarm and as as thehepleased, quick quickerpleased,
if the thebetter,the and defendants did the land tonot put
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it,to take the defendantsso that he wasplaintiff willing
the all he had made the land better.would pay plaintiff

defen-1839,auditors found the facts that in theThe July,
the fordants, to induce the toplaintiff upon premisesgo

and theaforesaid, with plain-the agreed promisedpurposes
tiff that if he move there he should losewould nothing

the defendantsshould be made and ifwhole;butthereby,
the land the so that he wasdid not toput willingplaintiff

theto take all he made landit, would thethey plaintiffpay
the inbetter; that the did move premisesplaintiff upon

he1839, 1845-6,remained there until whenandFebruary,
thedissatisfied found that agree-became and left. They

ment was verbal.
The auditors of theallowed certain claims plaintiff,

to interest there-and also allowedamounting $390, $15,48
land,on. These land,claims forwere fencingclearing

a barnshed,a and a well, buildingbuilding digging stoning
frame, and for feet of boards and6,000 plank.

The to the work anddefendants that theexcepted report,
labor, materials and in theexpenditures, plaintiff’scharged
account and the andauditors,allowed were done incur-by

the of thered without request defendants, land ofupon
was in thethe under awhich contractplaintiff occupation,

theof defendants.to purchase
that theAlso action should have thebeen brought upon
contract, the to recover the valuespecial proved by plaintiff

betterments madeof the him.by

theBellows, for defendants.
have contract.count should been theThe specialupon

hewas entitled to for what hadThe plaintiff compensation
farm athe better. This he cannot recover undermade

for and labor found. Better-count work and materials
found. Thements are the result of labor and materials

is entitled to and materials.not for laborplaintiff pay
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7 H.390; Ross,Mitchell v. 12 N. Moore v. N.Gill, H. Rep.
7528; v. Cowen 92.Rep. Burlingame Burlingame,

Cooper, thefor plaintiff.
the isIf be and duespecial moneyperformed,agreement

thereon, 339, 340,counts are sufficient. 1 Chit. Pl.general
2 Con.343; 1297;Stark. Ev. 2 Ev. Chit. on71; Stark.

569; 11 445;Wend. 10 N. H.477; Wilson v. George, Rep.
12 N. H. 390.Rep.

relatescase,J. in thisThe principal question,Woods,

the Theto of the form of the adopted.remedysufficiency
writ,the con-action is toon an account annexedassumpsit

solddoneitems of labor andeleven work andtaining goods
of theto the admissiondefendants. The theclaim, plainby

of aauditors,and arose out specialthe of theplaintiff report
servicesaction, and is forcontract between the to theparties

rendered it.and materials found in ofpursuance
thesubstance,The that if wouldwas,contract in plaintiff

remainland,to a andmove certain of the defendants’piece
it five he loseor six should nothing thereby,butupon years,

thedefendants did notshould be and if thewhole, putmade
it,be to taketo him that he should theyland so willing

he make the land better.him all that shouldwould pay
it a that if the wouldMore was contractbriefly, plaintiff

orto the remain it five sixland,move defendants’ and upon
he and thewhole,should lose be madebutnothing,years,

the the value of better-woulddefendants plaintiff anypay
he didhe makements theupon providedpremises,might

a the de-land at to bethe price proposednot purchase by
fendants.

contract, to declareSuch the was it uponnecessarybeing
the ? ruleor was count sufficient Theit specially, general

that not in dam-where the claim does soundis, plaintiff’s
is count isbut for a definite fixed thesum, generalages,

work,As one to dosufficient. where certainparty agrees
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and the other to a of andcertain sumagrees pay money,
when the work is done the latter refused to thepay money;
in case,such a debt accrued,has and remains butnothing
to the sum of fixed and ascertained the termspay money by
of the to becontract, the theofpaid upon completion
work.

But where the are orsold labor to begoods performed,
for orpaid in otherwise than in thewholly part money,

contract still unrescinded,and as aremaining open general
rule the action for the breach of bemust theit upon special

Hard's 1agreement. Case, Salk. 23.
onPerhaps and in to the case in whichprinciple analogy

the is to be inpayment and the sum ifascertained,money
the be to bepayment made in other thansomething money,
but at a rate and fixed theprice contract,terms of the inby
such case the count would be sufficient. Suchgeneral was
the case in v. Jervis,Forsaith 1 Stark at437, nisiRep.
prius.

theIn case, thepresent plaintiff certain laborperformed,
and furnished certain materials in making improvements

the land,defendants’ and the same were to haveupon been
for in but the amountpaid money; of was not fixedmoney

contract, butthe was to beby determined the value ofby
the was,It in fact, not a contractimprovements. or agree-
ment on the of the defendants to thepart forpay plaintiff
his labor and materials at the valueprice, of theany except

beimprovements which should made means of such laborby
and materials.

was, moreover,There a condition annexed to this, that
the should not take the land at a to beplaintiff setprice by
the defendants.

the which thisEvery thing regarding compensation plain-
to fortiff was receive his labor and materials left,was by

contract,the terms of the and uncertain. Whether heopen
all,should receive at whether heany thing depended upon

made the better,farm and or not hewhether should pur-
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in the toit, and there is countchase nothing general show
either of these facts were.how

of the action,For these causes are that inopinionwe its
cannot maintained.form, bepresent

theJudgment for defendants.


