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A defendant who has suffered may testifya default in anplaintiff,for the ac-
against co-defendant,tion the chargeif he have no interest in the cause to

them.

Evidence that he in partiesstands such relation testimonyto the as to render his
admissible, may be cause,received on uponthe trial of the and such evidence

judge may partyadmitthe the to althoughtestify, such decision neces-would
sarily, degree, prejudge case,in some issue; decision,the judge’sthe in such
having whatever, exceptno effect to admit the testify.witness to

Assumpsit. 1847,The writ was dated 26th,February
and contained one count, re-which was for had andmoney
ceived. The under the countspecification was of a promis-

note, as follows:sory

N.Manchester, H., 24th, 1846.$1,200. August
For received, we, subscribers,value the and sever-jointly

theto directors and ofpromiseally pay president, company
the Bank, order,Manchester or twelve hundred dollars at
said bank, demand,on with interest after ninety days, giv-

said bank the of at time,this noteing right collecting any
or of from time to the of inter-time,extending by reception

orest, in advance the the orotherwise, of wholepayment
thereof, as be convenient or thetopartany may agreeable

bank, or either one of the hereto.parties
Moore,David F.

Moore,Archelaus
Benjamin Swett,F.
George W. Moody,

L.Thomas Whidden.

and issue,The said Swett theMoody pleaded general
the ofand notice of denial their to note,thegave signatures

theirfiled affidavits to thatand effect.respective
said Moore, Moore,The David F. Archelaus and Thomas

Whidden atL. were defaulted the term the trial tookwhen
place.
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calledtrial, theof the plaintiffsthe commencementAfter
as anote,the witness.ofthe firstMoore, signerF.David

Theand Moody.the said Swettto byobjectedHe was
theof the courtthe filestooffered place uponthenplaintiffs

executedF. Moore,Davidof the saidadmissionwritten
that he wastrial,of this principalthe commencementafter

were sureties.all the otherand thatnote, signerssaidupon
of made underkind,thisthat an admissioncourt ruledThe

theremovecase, objec-would notof thiscircumstancesthe
and did notwitness,as a permitsaid Mooretions to the

thethen for pur-Theto be sworn. plaintiffs proposed,him
to intro-witness,admitted as aMooresaidof havingpose

admission,of saidto the court independentevidenceduce
and saidthat said Mooreto was principal,provetending

theBut court ruled thatand sureties. theSwett Moody
same,and a theevidence,of such decisionintroduction upon

is, whetherissue,the at thatinvolved questionnecessarily
not,the note or and requiredsaid Swett and Moody signed

case, theto decide the before it jury,the court bytrying
evidence was ruled out.thereupontheand

ofdesirous of theThe being opinionparties, obtaining
witness,the of said Moore as acourtthis upon admissibility

a full trial of the thecase,into offer-before plaintiffsgoing
to introduce evidence to that the defen-showed, pro forma,

note, court,said and the for the ofdants purposessigned
and to save the of thetrial, ruled itthis rights plaintiffs,
the case come back to the commonout, that might pleas

after the decision of thistrial,a full court the com-for upon
Mooreof said as a witness.petency

for the defen-taken, consent,verdict wasA thereupon by
dants.

that theit ordered saidquestions uponAnd was arising
theircourt,to this for determination.case be assigned

Pierce, for the defendants.andRogers
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W. C. Clarke, for the plaintiffs.

Woods, J. A who hasdefendant, suffered default, may,
if in court as a bewitness,produced to aspermitted testify
such, either in behalf of his co-defendant or of the plaintiff,
if he have no interest in the cause which excludewould an

not aindividual to the record. This has beenparty repeat-
held in this State since the act ofedly 4, 1834, author-July
the an actionin several toizing plaintiff, takeagainst judg-

ment such as shall to be liable, in inagainst appear cases
which the has beenwitness offered the defendant. Blakeby

Ladd,v. 190;10 N. H. v. Noyes,Bowman 12 H.Rep. N.
302.Rep.

Jones,In v. 7 cited379,Worrall in the first-namedBing.
cases,of those it was decided that a defendant, who had

suffered was andefault, forwitness theunobjectionable
his theplaintiff co-defendant, witnessagainst thebeing

and the co-defendant theprincipal on the bond insurety
suit. This case is direct to the which, isindeed, notpoint,
controverted in this thatcase, Moore, who had been de-
faulted, a witness,was if he was, in thecompetent fact,

and the other suretiesparties theprincipal, defending upon
note.

theBut itself not such relation betweenpaper showing
the but, on theparties, unexplained,contrary, exhibiting

all,them all,if at as contractors, haschargeable principal
the effect of prima that thefacie, interest of Mooreproving,

theis to other defendants, in order to rendercharge them
with himself in the burden of theparticipant contract.

It was, therefore, deemed the courtcorrectly belowby
to the foundation for hisnecessary lay admission, show-by

some means, that theing affirmatively, by wit-proposed
ness was on note,the andprincipal that the other defen-
dants were sureties.

It was, also, held that his owncorrectly admission of
that relation, hisalthough against interest, was not compe-
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a com-true, he wasbecause, iffact,of thetent evidence
of thethe state plaintiffs’also becauseandwitness,petent

aofan admission contrarytotantamountevidence was
to the ac-defendantsthat thethat is toof facts;state say,

of thethe form notetoall accordingtion were principals,
produced.

thebeen offered to provekindEvidence of another having
the offor layingand purposeof surety,relation principal

the courtMoore,of reject-for the admissionthe foundation
evidence, wouldsuchadmission,hisit,ed because upon

decisionissue, and amount to athe byprejudicenecessarily
names todid theirthat Swett and signthe court Moody

the note.
be shownof andthis relation surety mayThat principal

thenotevidence,extrinsic where it does appear uponby
v. Wood-of Bankinvolved in the decisionitself,note was

to be contro-notward, 5 N. H. and does99, appearRep.
ifthat,toto be no reason doubtverted here. There seems

the truethatcase render itofthe circumstances properthe
shown, evi-each other should betoof therelation parties

itselfof the notethe prima maydence purportagainst facie
be introduced.

the common rule oftosee no applyingAnd we objection
evidence addressed tocases,in such by admittingpractice,

tothat shall tendinstance,court, in the first legallythe
the witness was prin-them that proposedandprove satisfy

note,thewere suretiesdefendants uponand that thecipal,
to ofthethat the competencyin order to show objections

of evidencewhich the first thewitness,the plaintiffs’stage
in exist.exhibits, not, fact,do

tofrom witnessesevidence,such if derived competentAll
the and,to be heardissue,in the is indeed by jury,evidencegive

andall other that is to be consideredadmitted, is weigh-with
trial. Butof the this isthem,ed in the subsequentby stages

incases which thenor less than one of the commonmoreno
a cause,in the trial ofthe ofdirects sequence proofjudge
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one fact toand be before evidence of anotherrequires proved
admissible,fact, not otherwise can be offered. In all this,

inthe the first or conditional fact asjudge, assuming prov-
ed, does not orencroach the functions ofupon supersede

who,the after findall, a verdict thejury, may upon ground
that the fact so assumed the has not beenby judge proved

their has beensatisfaction,to or in the ofdisproved sequel
cause.the

other illustrations of this is thepractice, introduc-Among
a inof the books of evidence. Prooftion must al-party

made,be in the first of such facts as show theplace,ways
the books of the and to haveto be beenbooks proper party,

all,The after find a verdictkept. jury may, uponproperly
of thedisbelieftheir introductory proof, although properly

the sufficient to authorize the admissiondeemed by judge
the books.of
We, therefore, conclude that the court of common pleas

to admit evidencetrial,the inerred refusing indepen-upon
Moore, that hethe concessions of was anddent of principal

the note,other sureties with a viewuponthe only,parties
Moore a witness tothat himself wasto show competent

on the trial.testify
theverdict, consent, must,taken forby ^defendants,The

aside and abe setconsequently,
New trial granted.


