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standing the mortgage, for a mortgager has unquestionably
an insurable interest in property mortgaged. But what-
ever the terms of the policy might or might not have per-
mitted, it is clear that no greater interest in the policy than
was actually assigned by these defendants, could have pass-
ed to the other parties, and this interest was simply that of
a pledge. ‘

On the whole, we see no ground to doubt that but for
this suit, the defendants might have recovered of the trustee
the excess of the money which he received upon the policy,
after satisfying the balance remaining due to him, over and
above the value of the land at the time of the foreclosure.

The trustee is, therefore, chargeable in this suit, to that

extent.
Trustee chargeable.

Proprierors or THE MEETING House or taE FirsT
BaprisT Sociery v DunstaBre ». HiLLssoroueH
Mutuar Fire Insurance Co.

A recital in a policy of fire insurance, of a prior insurance, and the amount, is
a substantial compliance with the provision in the charter of the companj,
that double insurance must be with the consent of the directors, “signified
by indorsement on the back of the policy, signed by the president and secre-
tary.

The charter not requiring the particular company in which the double insur-
ance is effected, or its term, to be specified, the amouut being duly assented
to, it may be renewed in the same company, or transferred to another, for
the same amount, without further consent by the insurers.

Assumpsit.  On the 16th day of May, 1846, the defend-
ants made with the plaintiffs a contract of insurance upon
the plaintiffy’ meeting house, for the sum of $3000, and for
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the term of five years. The policy recited that the building
was then insured “in a company in Concord,” for $2500.
It also recited that the contract was made subject to all the
liabilities, provisions and conditions mentioned in the de-
fendants’ act of incorporation. By the 15th section of that
act, it was provided ¢ that if insurance on any house or
building shall be and subsist in said company, and in any
other office, or from and by any other person or persons, at
the same time, the insurance made in said company shall
be deemed and become void, unless such double insurance
subsist with the consent of the directors, signified by in-
dorsement on the back of the policy, signed by the presi-
dent and secretary.”

On the expiration of the term of the insurance in the
Concord company, on the 17th day of May, 1848, the plain-
tiffs procured insurance in the Protection Insurance Com-
pany, of Hartford, Conn,, for the same sum, $2500, for one
year. No assent of the directors of the Hillsborough com-
pany to this insurance was indorsed on the policy issued by
them. The insared building was burnt on the 13th day of
October, 1848. Due notice of the loss was given. The
defendants refused to pay it, and in their defence to the
action, brought in the court of common pleas to recover if, _
relied upon the 15th section of their charter, recited above.
A verdict for the defendants was taken by consent, on which
judgment was to be entered, or which was to be set aside
and a new trial granted, as the opinion of the court should
be.

Sawyer & Stevens, for the plaintiffs.
Atherton, Sawyer and Farley, for the defendants.
Wincox, J. The policy issued by the defendants recites

the double insurance, is signed by the president and secre-
tary in the usnal form, and was of course made with the
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assent of the directors. The conditions of the 15th section
of the defendants’ charter are fulfilled, except that the assent
of the directors is signified upon the face instead of the
back of the policy. It is not alleged that the notice to the
defendants was in any respect insufficient.
The language of the 15th section, as to the location of
' the directors’ consent, is directory merely, and more partic-
ularly applicable to a case where the double insurance is
effected subsequently to the issue of the policy. But as in
this case it existed at the inception of the policy, it was
properly noticed in the instrument itself. In Liscom § al.
v. Mass. M. F. I Co., 9 Met. 205, where a by-law of the
company required prior insurance to be expressed in their
policy at the time it was issued, it was held that an entry
in the margin was a substantial compliance. Here, the
double insurance was consented to by the directors, by their
consent to the policy reciting it, and that consent was man-
ifested by the signatures of the proper officers to the policy.
The provisions of the 15th section, then, were in this par-
ticular substantially complied with. ‘
The object of such provisions, very usually made in pol-
icies of fire insurance, is to prevent so great an amount of
_ insurance being effected as to make it for the interest of the
owner of the property to have it burned, or as to exceed the
stipulated proportion of the insurance to the value of the
property. It is not to this end requisite that the particular
company making the double insurance, its date, or term of
continuance, should be specified.

The terms of the defendants’ eharter do not require such
particularity, and so they appear to have supposed, for their
policy only states an insurance “in a company in Concord,”.
without particularizing by what company, in what Concord,
or for what term. Those words might have been omitted,
and the consent of the directors to the double insurance
still have been sufficient. The requirements of the charter
were answered, if .the amount of the double insurance, sub-
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sisting during the continuance of the policy, was with the
consent of the directors, properly attested.

An immaterial inaccuracy in the terms of such a nolice
or consent does not vitiate it. In ZLiscom v. Boston M. F.
L Co., cited above, a by-law of the company provided
that “all policies which may issue from this company
to cover property previously insured, shall be void, unless
such previous insurance be expressed in the policy, at the
time it issues.” The amount of prior. insurance was ovet-
stated in the policy, which was held not to invalidate it, the
reasoning being that though an understatement of the
amount might mislead, an overstatement could have been
no inducement to the insurers to assume a greater risk than
they would otherwise have done. The general principle
laid down in that case is peculiarly applicable to the present.
The court say: ¢« The by-law does not prescribe the terms
of such notice, nor how much of the previous contract shall
be inserted. A literal recital of the terms of the prior con-
tract is not required, but such a notice of the nature and
amount of the insurance as will give the necessary informa-
tion to the party from whom a subsequent insurance is
sought.” And in Jackson v. Mass. M. F. I Co., 23 Pick.
418, where, by the terms of the defendants’ policy, it was
to be invalidated by a subsequent insurance, without their
assent, it was held, even, that the subsequent insurance, in
order to avail the defendants, must be valid and legal; and
it being in that case invalid, from want of notice of the
prior insurance effected with the defendants, it did not affect
that contract.

The defendants’ contract must be considered to be for an
insurance for five years, with a double insurance to the
amount of $2500, to subsist during the whole term. The
plaintiffs might have renewed their insurance with the same
company at Concord, without affecting their policy, and
without farther consent; the facts to which the defendants
had already consented, continuing then to exist in every
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patrticular. But the words, “in a company in Concord,” are
descriptive merely. They form no part of, nor can they af-
fect, the real contract between the parties; they cannot be
construed, as one of its conditions, to preclude, by their own
force, the plaintiffs from insuring in any other company. It
was unimportant to the defendants in what company the
other insurance was effected. The insurers’ contract is in
no respect affected, or the risk increased, by conceding this
latitude of choice to the insured. ‘

If they be considered part of the notice to the defendants,
they were, as has been already said, unnecessary; notice of
a fact immaterial under the provisions of the 15th section;
and when the plaintiffs insured in the Protection office in-
stead, that fact was equally immaterial.

The consent, then, of the directors to the double insur-
ance being properly attested, and their consent to the par-
ticular company making it not being required by the provis-
jons of the 15th section of the charter, that can be no bar to
the plaintiffs’ action. The verdict must be set aside, and a

New trial granted.




