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andestate;of thecidents real better unquestionablyopinion
forif evenis, that, erected a stran­permanent purposes, by

the consent ofwith the soil,and owner of the the stran­ger,
interestan in theretains which beger buildings, may pro­

8á real action.tected Mass. 411.­—­11by Mass.Rep. Rep.
ass.347.—14­ M­ 268.­—­Just. ,Inst. b. t.Rep. 2, 1­s. 30­.­ —14
21.­—­3 468,John. ditto 470.*Rep.

The case is stillpresent The store was erectedstronger.
himself whothe owned soilperson ;the it wasby perma­

soil;annexed to the it had been severednently never or re­
moved and;from it in ourconsequently, theopinion, gave

of all the remedies,it and which apurchaser rights purchas­
house,er of a Orchambers in of trees and ongrass growing

El.land, would for their Cro. 421, Wel­protection.acquire
5, 38,Eastder Elves vs.vs. Bridgewater.—Co.4, 53a.­ —­3Litt.

Gallis. 144.­—­4 Mass.210­.­ —2 266,Bl. Com. Rep.Maa.­—­3
325,Mass. Bates vs.Rep.vs. Draper.­ Sparrel,—Clapp —10

451;­E. D. E. —­1567,4 D. Chitt. Pl. 173.—&& 671­.—2
Fitz. idNat. Br. paged. †

beLet enteredon the verdict.judgment

LOW, inRICHARD Pla'ffHAVEN versus Review.THOMAS

mortgage againstvoid, creditors,of bea becauseIf fraudulentpropertypersonal
bjrstilloriginal debt be the mortgageethe Possession ofmay recovered. person­

mortgage,the ofis not to the isal as it to thenecessary validityproperty validity
of a pawn.

mortgageof in a of subjectThe is notredemption toequity personal property
attachment.

mortageWhen of after either a sale or athe ofpossession personal property, ■
owner,is the former that isretained circumstance alone not conclusiveby

ofevidence fraud.

a theThis was for calledreplevin sloop, Nymph.
to be the of theShe was and toplaintiff,alleged property

have been fromtaken bis the onpossession, defendant,by
the 24th of 1817. The defendant, in hisJanuary, avowry,,
admitted averred,the but that the was thetaking, sloop

of oneproperty Nutter, whom a writ of at-Henry against
tachment in offavor John Nutter was delivered to the de-

* Greenl. Rep. Kelly1 117, etRiker vs. et al.al.
& Steward1† Broderick vs.Bingham 506, Lombe.
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fendant, virtue otsheriff, service,as a for and bydeputy
which writ the before mentioned.seized at timehe the sloop

ofthat thebar,To this in propertythe plaintiff pleaded
; andthe Mutternot inattached,when was Henrysloop,
here,was triedissue that the causeonbeing point,joined

term, 1818.September
At the Mut-trial, that, 1816,the inparties Henryagreed,

ofter in wantbeingcommenced the butsloop,building
forfunds, to the of Chamberlain& Swazeyapplied company

to se-andassistance; to him f409,43,that advancedthey
ofconsentcure thethe of theit, caused sloop, bypayment

thesaid and onto be as theirenrolled property,Henry,
theher toof on1816,24th insuranceeffected anAugust,

November, 1816,5.,C. of;amount of the 24thon&$600
a bill of the consent of saidsale, Henry,alsoandby by

same timeat thethe andthe tosloop plaintiff,conveyed
theto that;the of andhim insurance plain-assigned policy

and,tiff Sé saidC. their demands Henry,&paid against
ex-of thean account in favorhim plaintiff,having against
tointo which theecuted him a plaintiff engagedwriting,

of the ac-to thesaid onsloop, paymentre-convey Henry
to C. S.count and the sum &.advanced

witness,Mutter as aThe defendant then offered Henry
was admitted.to,who, though objected

C. S. tothat tillHe the &testified, bysloop, conveyed
and underin hishad remained custody,the plaintiff, always

sheto the; plaintiff, laywhenhis control that conveyed
was thenherofthat no formalriver; deliveryin Pascataqua

hadsheriver, whereExetertime,and, soon after thatmade,
atthe 'Sloopleftheup,been freezingemployed,usually

Sheafe;s locks, andherPortsmouth, securedwharf, byin
tookthe plaintiffwhomjB.,one fromthe withkeyslodged

or afterbeforewhether; butlatter ofthethem part January
attachment, he could not recollect.the

that ifthe Henrythefacts, jury,court directedOn these
thetill after attach-of theretained sloopMutter possession
conclusivefurnishit did notcáse,ment, as was theprobably

wasbut it;of either thefraud in of conveyancesevidence
themavoidnotor wouldwouldfraud,indication of whichan
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Haventheasof said according,creditorsto the Henry,in respect vs.
Low.factsotherit or thebelieved impaired bystrengthenedjury

in the case.
also, directed, thatwere, the officer notwas justifi-They

account ofin the oned seizing sloop supposedany equity
of redemption.

to theA was found for theverdict then plaintiff, subject
courtof the on the offuture the witnessopinion competency

to theand the directions jury.
Mason,Haven and counsel for the plaintiff.

Bartlett, for theIchabod defendant.
Woodbury, satisfied,J. 1. We are that the interest of

action,Mutter, ;in the was balanced and.presentHenry
therefore, that he towas admittedproperly testify.

of theThus, action terminate in favor defendant,if the the
thewill towardsof the of thepaymentvalue wit-sloop go

; but,to Mutter on thedebt John othernesses’ hand, the
time,at the willwitness, same become toliable frompay

debt of thefunds theother plaintiff.
Had the been orsloop topurchased, themortgaged plain­

fact,views fraudulenttiff, with in witness,the after loss,her
toliable refund tonot be him themight consideration receiv­
591,Frauds 596.—Hob.­ 72­ed. Rob. .—­­ 1 194, 296.—Dyer

80.­—­4 John. R.Prec. Ch.in 598.—Sands­ e­ t al. vs. Codwise
et al.

But no such views are to theimputable andplaintiff:
whatever have been the character ofmay the sale to Cham-
berlain & the of the wasplaintiffSwazey, design evidently
to obtain a collateral for hisonly ownsecurity account, and
for the sum toadvanced Chamberlain & to obtainSwazey,
from them the of thatassignment security.

Hence, should the fail as thesecurity against other cred-
itors of witness,the the debt due to the wouldyet plaintiff

causa,remain in full force. It arose not ex couldItturpi
not-be merged collateral; and there isby any thing merely

ofpretenceno an actual on release.(l)payment (1)2 522.Salk.
2. The next is our to thepoint direction that thejury,

defendant notwas in thejustified on accountattaching sloop
of ofany supposed which stillequity redemption, belonged
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(1) 15 Mass Rep. 480. trial,the in theNutter. At and argument, bothto Henry
andtreated the contract between Nutterhave Henryparties

sowe shall comathe asplaintiff Consequently,mortgage.
it, thatarise (1),doubtaider whatever otherwisemight

thethe did preventnot saleplaintiffexecuted bythe writing
exist,: or whatever doubts mightabsolutefromitself being
Casesa Caineswas intended as pawn, (2notwhether the sloop
and,,)vs. Lansing.—Yelv.in CortelyouEr. 178n.­202.­-­

void, because nottherefore, accompaniedthe conveyance
Justin, Inst.articleof the pledged.an actual deliveryby

Mass.T. 6 S. 7.—Yelv. 178 n.­—15 Rep.B. 4.—­ 480.—
et425,6 vs. Stubbs al.Mass. Portland BankRep.

also, a betweenconsidered,It be as directlymay mortgage
the fromand the becauseNutter assignmentplaintiff;Henry

consent, theNuttePs andS. was obligationC. & by Henry
rati to him alone.to re-convey

considered, of is not the sub­the redemptionThus equity
Most of the cases in theon execution.of attachmentject

confoundedto withwhich wererelate pawns, Icingbooks
ex­; the whichof butestatepersonal principlesmortgages

seizure similar. Di.both are Com.fromthe equity inempt
­ et al. vs.C. Ferris.—­4.—5John.­ 34.­ —W­i­ lkes“Execution"

917.*8 East. 46­ 7­ —Tidd.
inof realto thealso, redemptionequityThe analogy,

execution,to eitherwas not liablefor that;is strongestate
onMges.the II.­—­Powelllaw, or 29th Charlesbycommonat

Ch.vs. Dolland.­—­3 Brown’sVez.Jn. Lyster339.­—­1 431.­—
al.—et al. vs. et461, ScholyB. et.Pul.480.­—­5Rep, Metcalf

East, 467.8
: expressbystatesdifferent onlyit now liable inisAnd

statute, statutes, recognizingfrom otheror implicationby
rather thanas ain estate legal,of realthe redemptionequity

ditto 555.—7 139.­—8interest. Mass. Rep.an equitable
93.John. 481.­—­1103.­—­10 Day. Rep.Rep.9 ditto
theis, whether mortgage3. only remaining questionThe

theinvoid in of the sloop’scontinuingconsequenceoecame
mort-asettled, thatIt is welltheofpossession mortgagor.

* 16 Rep.Mass. vs. Bell.320, Burlingame
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Havesis as between thevalid parties,of personal propertygage vs.
Low.to the mort-­be not deliveredthe actuallypropertythough

262.­—­8 ditto 97.­—­2 Caine’s €■.261,5 John. Rep.gagee.
note,Yelv 178 and authorities202.­—­1 Atk. 165.—­in Er.

collected.there
defendant, tothat,the incontended,it is respectBut by

asuch transaction is séof perthecreditors mortgagor,the
There are authoritiestherefore void.fraudulent, and
On the (l)M.feE.this therecountenancewhich position.(1) contrary,

594, Edwardshold,authorities which toother seem that ifare numerous vs. Harbin.—
1 301,Cranchof after either a orthe salepossession personal property, -vs.Hamilton
Russell. —9 Jotformer owner,be retained the that circum­mortgage, by

333, Stur-Rep.
alone is not evidence of tevantetal. vs*fraud;stance conclusive but only

Ballard.¡prima therefore beevidence, and rebutted ot ex­mayfacie
81, 432,3 Coke Twine’s Cowp. vs.plained. Cardogancase.­—­

59,Bos. Pul. vs.et KiddKennett.­—­2 Rawlinson.­—­1 Lord
724.­—­6Mills,vs. 257.­—­5East D.Maggott EastRay.286, &

484,Black. 701.­—­1 Burr.Wm. al.et vs.424.­—­2 Worsley
574.­—­5al.­—­3 Cases Caseset 25.­—1Espin,Mathes Espin.

Baker,vs.251, 335,Selw. Leonard Muller et al.Maule vs.&
N. Fraud.Moss, 354.­—­Bull. 258.­—­Rob. Conv.P. 55­ 8­ .—

823, et al.­—­1BirchWatkins vs. John. Cases 156­.­ —­Taunton
444­.­ —12286.­—­8 John.5 John. 323.—­Rep.John. Rep. Rep.

512.­—­4 Dallas430.­—­5 Taunt. 208.­—­4John. Mass.15 Rep.
Mass. 131,661.­—­8 Mass. 257.­—­12 494.*Rep. Rep.Rep.

between these two is im*The difference positions highly
the of fraudfirsponebecause devolves the questionportant;

last;the court the the the first oneone,upon upon jury:
circumstance,be formedan to on arequires opinion single

but theand admits no the last one looks toexplanation;
ex-transaction,whole and admits honest orevery apology

tenuation.
fact;is of or.fraud aBut, as a principle, questiongeneral

farthest,at the is a mixed of wherefact,law andquestion
whatthe court decide are com-circumstances and intents

* Murray& 248 etvs. vs.2 Barn. Aid. Robinson et al.135, StringerM’Donald et al.­ —­
& Steward 19 Rep. vs. Hurdal.—1­ B­ vs. Lolme.­ —­ LudlowBing. 506, 218,roderick John.

Gow. Woodham3et Ni. et al. vs.11,al.­ —­1 Pr. et al. vs.33.­ Armstrong- Baldock.­ —­ Moore—­
Cook.Rep.John. vs.Baldock.­ —­17 Dickenson102, 334;
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Haves topeteni: butprove fraud, decide,the thosejury whethervs,
Low. circumstances and intents exist in particular transac­any

tion. 1 Wm. Bl. vs. Devonshire.—1N.­ H­196.­—­Foxcraft
. 257.­—­State vs. Little, andRep. authorities there cited.

the are cases, inPerhaps whichonly exceptions special
thatdeclare, actstatutes some shall constitute fraud ; or

a iswhere fraudulent intent inferable frominevitably some
both of these acts areanc^ admitted or Theproved.(1)(1) act’5 E.D.&

Estwickact of possession, however, by owner,426 the former after a' *vs. Caillard.— .
sale or has never been8 declared fraudulentmortgage,D. by

it is act,statute and not an& E. 529, Nunn v. Wilsmore. which,express itsfrom nature,;

indicates fraud. For, thisinevitably act,by the general
diminished,the debtor are notfunds of nor the ofsecurity

his creditors in lessened. Nor canany degree any body
it,suffer unless a new credit is or angiven, oldby actually

belief,aone extended under mistaken that the re­property
kind,But the few cases ofunsold. thismains which may

not to introduce sternso a rule toashappen, ought make
void ofagainst creditors.every descriptionsuch conveyances

obvious, who,that the small numbertoo,isIt suchduring
a new or extend oldangive credit, aremaypossession,

andmisled thatseldom injured by possession.inevitably
of thereceive noticeoften sale.previousexpressThey

the beenof sale has asthe suchSometimes inci­notoriety
them. When theseto have reached circumstancesdentally
and other class ofthis creditorseveryhave not happened,

or an attachment,before creditshould, dili­makinggiving
to the title of the inasinquire property possessiongently

In of thedebtor. ruleof the purchases personal property
the vendor be inof caveat applies, pos­emptor though may

and, it to alevies,in is no harsherit;of sim­session apply
aWe know it has beenof caveatcreditor.ilar rule subject

with in assome that inof country,jurists,regret every
notof should besome possession alwaysparts Germany,

4 D. E.conclusive evidence of title. & 640.­—­7deemed
85.imes’ TractsE. 334.—Lord­ Ka­&

oura vast inroadBut such a rule would make upon sys-
of; personaltem and the entrustingfrequent necessity

clerks,actual owners—to domes-estate to theother than
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Haventhetics, factors, mechanics, borrowers,and forbids applica-
vs.

Low.the.creditorof Whention the rule in case whatever.any
in histhat,makes he par-ascertainproper inquiry, may
sale is theaaftercase,ticular the naked fact of possession
indication,that; and,indication of fraud perhaps,only

ofweakened clear of full consideration paid,evidence aby
of little indebtednesstheperfect sale,in and priorpublicity

in the vendor ; or he that indicationfind strengthenedmay
the converse of one these circumstances.or all ofby

he there con-ascertain that was an expressAgain, may
dition in the of to thesale itself for a loan the property

;vendor andand, of thethe nature property,considering
the this conditioncharacter and situation of the thatparties,

to cast no on transaction.ought of thesuspicion dishonesty
Thus cases one,will occur whereto property mightevery
be loaned the vendor from merefor a time to char-honestly

; other still for the;cases for hire and othersity property
to be In others,or itrepaired, manufactoried.freighted,

be left with the asmay vendor from simple procrastination
to its removal a; in the sale wasothers, where mortgage,
from a common but that theerroneous opinion, mortgagee
has no to inbroken,andtillright others,conditionpossession
because the nature,is a as toof so ponderousproperty

arender in the usualremoval course ofspeedy inconvenient
loaned,business. The of was left ortime it whetherlength

hours,for muchmonths, or wouldyears, frequently strength-
en or weaken fraud.ofpresumptionany

In fine, theof retainedpossession ven-being byproperty
dor after a is in thesale, ; but,not se a fraudper language

“of Lord fraud,ofMansfield, evidence bebeing only may Burr,(1)1 484.
beshouldThe whole circumstances submit-explained.”(l)

“ted to the of the transactionand from all tak-jury, parts
en beit shouldEast. determin-together,” 265,(6 arguendo)

“ed, whether orthe was not fraudulentcontract of sale was
in the 25, Ld.concoction 5of it.” Es. Ca. Ellenborough.by

notIn other ofwerethis act anwords, if of possession
be inferred fromcharacter,ambiguous fraud alwaysmight

“it athe court; shape,”butby in so questionableappearing
as it aoften isdoes, fraud, it, presumptionif accompanying
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ma(^e “t0 the ■ thejurJ case,whole and is not de-­hJ^Society1**1
lermina*:)le rule of law.”any positive PhilL Ev. (£px, 15.)The town of

on the verdict.Judgment'

UNION BAPTIST SOCIETY vs. THE TOWN OF CANDIA.
.. .titleThe and' given regulatedofdisposition uses, is notproperty, pious by anyfor Jstatute of this State.

grantAfter a of land to a town for the use of the if the betown divided,ministry,
and within,such land fall town,the ofboundaries the'tiew the title thett> land
still inremains the old town.

Where the new town land,to such received thesell and eon*attempted actually
sideration, the new to forwas held not be liable of ittown to aany portion
religious within its boundaries.society incorporated

This was Thefor had and received.assumpsit money
Term,cause issue,was tried here, the Septemberon general

;1818 a to thedefendants,and verdict taken thefor subject
theof on facts.opinion court the following

in A.of 1722 ;The Chester was incorporated P.town
1739, andofand in A. it surveyedD. the gaveproprietors

90,to the lot intown, for No.the use of thethe ministry,
4th range.

In 1763,A. a of the aboveChester,D. portion including
lot, town, the namewas into a ofincorporated byseparate
Candia, voted to thisOctober, 1815,D. sellA. CandiaIn

to effectat auction; committee,lot and the appointedpublic
December, 1815, forlot, insale, theleases ofthe executed

the of $4,289. Objec-999 therefor sumand receivedyears,
itwhich&c.,the oftions arose mode payment,concerning

to state.is unnecessary
and wor-In wereJune, 1816, the incorporatedplaintiffs

of theirthe; validityin the oftown Candiashipped though
the'which, consideringcharter onquestioned,was grounds

detailed.not beof the court on other needopinion points,
charter, theyunder theirthe hadAfter society organized

which hadinterest,Candia a of theforpetitioned portion
but, inlot;theforthe receivedon considerationaccrued

of the petition.town theNovember, 1816,the refused prayer
Smith, theforSullivan J. counseland plaintiffs.

Mason, the defendants.for
Bill ofourin5th,J. 6th4th,The and articlesWoodbury,

N. H. Laws, 1. conscience.(l)offormakeRights, ample provision liberty(1) 1


