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in its limits, remained ; and the townunchanged acquired
that,over as over other land, aonly jurisdiction,corporate

10 Mass. 94342, Semb.7Rep. Mass. 445.Rep.
It is whetherquestionable, the would nottrust have been

violated, an to the title itby attempt to Candía.* Truepass
thatis, Candía has since to sell this lot: butproceeded

facts,these the sale could noupon tide to thepass purcha­
sers, and theupon otherwise,or thecovenants town is liable
to refund to them whatever has been received.

Nor is Candía to in anits to lottitle thisestopped deny
action with the be thewhateverpresent plaintiffs, might
casein an aclion with or Com.to sale.theparties privies

tt,Di. C.—Co.­ Li­ Fairtitle169,352a. 2 D. E."Estoppel" &
vs. al.Gilbert et.

Whether notCandía have exercised an adversemay pos-
;session over this lot more and,than whethertwenty years

such would bar the oftitle apossession public corporation,
Chester,like or of other claimants not then esse,inperhaps

doare which not arise on thequestions, present testimony.
on the verdict.Judgment

STATETHE vs. THE TOWN OF HAMPTON.

legislature haveThe a toto outpower theirturnpikepermit corporation lay
road an ancient highway.upon

legislature,an act to that effect theIf he andthepassed turnpikeby corpora-
grant,tion the and their without material deviationsbuild road fromaccept any

highwaytown,the bed of the highway,ancient the in the was, towhich ceases
be liable for the of of it.repairs any part

This was a few of aan for not rodsindictment repairing
acrossto be a Hamptonpublic highwaycauseway, alleged

marsh.
1818,At Term,the the defendantstrial here, September

offered 23din of the ofevidence, an act passedlegislature,
December, 1808.

This to become aact certain persons corpo­empowered
“ration, raise,with to and widen the cause-a right repair,

“ Mnow to andcalled erectway, Hampton causeway5’—and
* Bridgeton.16Mass. vs.Rep. 16,Harrisson
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u collector order toroad insaidfix a causeway,upongate
to in­other themand,the tolls among things, subjected

“ orof of said road.for want repairs causewaydictment
state, a cor-the counsel for the thatIt was admitted by

ofbeen the thehad under actorganized leg-dulyporation
islature, a road in theand new built and kept good repair

of Butwhole distance the the new road deviatedcauseway.
ofa few from the ancient and one thosein places highway:

near the the the indict-ofbeing turnpike gate, designplaces
bement was to have it so travellers notthatrepaired might

to thepass through gate.obliged
contended,The counsel for the state

1st, actThat the of the void,was so as itfarlegislature
undertook to over the ancient toany powergrant highway
the turnpike corporation.

2d, void,That if not the town stillwere liable to repair
of the ancient notall parts highway, actually occupied by
road.the new

On an intimation from the bench unfavorable to the in-
dictment, the cause was consent withdrawn from theby ju-

and an made, that theagreement statery, would enter a
noli or the be defaulted,townprosequi, to theaccording

of the courtopinion after further advisement.
Sullivan and for theMason state.
J. Smith, for the town.
Woodbury, J,, pronounced in the case.judgment

admitted,ft is that the described incauseway, the indict-
wasment, once a public in the town ofhighway Hampton.

It is, also, admitted, that a it,small of as thenpart travelled,
is now in bad ;repair and hence the indictment can be sus-
tained, if that has notpart been discontinuedlegally as a
public or the tohighway, itduty devolvedrepair oa an-
other corporation.

But the act of the underlegislature, which the defendants
justify, by aempowering toturnpike thecompany occupy
whole for theircauseway corporate purposes, dis-virtually
continued the whole of it as a ofpublic the town-—highway
whenever the should begrant accepted and the new road
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The State constructed.­—­3 Mass. 407, Comwlth.vs.Rep. Westborough.­VS,

The town of since, these both-Long events have happened.
Hampton.

If deviations from the old becomeslight causeway expe-
dient, it never intended,could have been that the leftplaces
as well theas new road should be in Because,kept repair.
first, the deviated fromplaces would useless; and,become

the ofsecondly, burthensome,expence repairs being very
it was the theof act of the to substitute aobject legislature

for road,the ancientturnpike free and not to maintain two
distinct thein same the marsh.acrosshighways neighborhood

if tothe the deviated from stillAgain, duty repair places
where,exist we are inclined to it devol-think has beenany

ved theupon corporation.turnpike
That was use the cause­to wholecorporation empowered

“toand indictment for want of re­way expressly subjected
said orof road.” This clause with­pairs might,causeway

construction,out toforced refer either road. But,any very
of that it would beclause, forindependent thehighly unjust

to the ofbenefits all the oldcorporation cause­turnpike reap
their and liable,at election not become toalso,way repair

such of as theit, havepublic intended toparts may keep open
2 792for travel. & vs.804,Lord Regina Bucknall.—Ray.

856, 55,Ditto Samevs. Watson.­—­7 Mod. 98.—3­ M­aule and
the526,Sel. vs. Harr­ison.—13East 220.­—­14 East 317­King

.-Qui etcommodum,sensit onus.sentire debet
2. The next theis, whether possessenquiry legislature

to forto a theirpower permit turnpike corporation occupy
road a public highway.

(1) 1 alone,of townsour statute 8, 1791,(1)N.Hamp. By February
386.Laws, towns, with the con-;where laid out the andthey highways

them out,court laidsent of court where thatsessions,the of
ifand,discontinue,are toto owningauthorized exchange,

itself,the soil to suchsell highways.
outlaid doesHow wasthe in dispute originallycauseway

as casesnot in someif laid out theappear, legislature,by
transfer ittowas the theirancient rightprovincial practice,

thetown,thecould be if laid outnot So,questioned. by
theindictment, has doubtlesstown, adoptedas it thisdefends

out, orlaidBut, byof whetherthe thusdoings legislature.



1819.TERM,FEBRUARYROCKINGHAM. m
Th®theuse,or thinksessions, weacquiredoí by longcourtthe

townofThea over allcontrol public para-highwayspossesseslegislature
courtof the sessions.that of and ofmount to towns

of thisof inThe course is ex­reasoning pointsupport
(1) 1 N. H.College Woodward;(1)case of the vs.in thehausted and ­

Rep. 111.­ i­ ­ ­ ­ nit has been theour not impaired by recent­opinion, grounds
to reversal of thattaken thejustifyly judgment.*

easement or use of the for a all,The road iscauseway
to to thewhich the undertook cor-legislature grant turnpike

poration.
to theThis easement unquestionably belonged public;

and so as it was connected with the tofar travel in theright
; to for want ofthe prosecute orright forhighway repair,

obstructions, nuisances;or for it did not to thebelong peo­
town, district,of oraple particular but tocounty, the peo­

of state. Lord.the whole 1ple 486, IvesonRay. vs. Moore.
—9 250.Mass. Rep.

Towns, exist,in which highways liable tobeing repair
to ones,them and out new often atlay great expense if the

roads to otherold be appropriated purposes, wellmay be
inas aconsidered themhaving qualified corporate interest

6 154,some value. Eastof Harrison vs. Parker et. al­.­ —
H. 339.N.1 Rep.

And interest we shouldthis not think it advisable for the
to take unless thelegislature consentaway, by of the towns,

N. H. Billforor purposes.public Art.Rights, 12.of
But it has been understood in thisalways state, and all

been made onhave theturnpike grants hypothesis, that lands
taken for roads are taken forturnpike public purposes.

In case, is,this also,there the consent of the town of
*Hampton.

inThe other states on thisopinions tosubject ac-appear
cord with our conclusions.
In Walesvs. 2 Mass.Stetson, 146,Rep. Parsons Ch. J. re­

notmarks—“ We are to aprepared in thedeny right general
tocourt discontinue, statute, aby public The.highway.5’

the topermission by erect overlegislature bridges navigable

«18.Wheat.*4
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is an ofwaters, which are in law exercisepublic highways,
of case.similar to that in theexercised presentpower very

M’C­2 Arundel vs.Mass. 492.­—­10 Mass. 70,Rep. Rep.
ullough
•­ 10of vs.cases The"The Farmer’s Turnpike Coventry,

ex­389, 117,ofand The vs. Denslow,John. 1 CainesPeople
in the toa power legislature grant permis­pressly recognize

atosion to erect their roada turnpike corporation upon
thethat when; hold,and furtherpublic highway they

has thus been and obstructed gatesappropriated byhighway
otherwise,or no for it thoselies actingprosecution against

under the turnpike corporation.
Let athere be nolientered prosequi.

HILLSBOROUGH, TERM,APRIL 1819.

WHITTEMORE versus AMOSWHITTEMORE.BENJAMIN
be bond to allagreement made submit demands to arbitration,an byIf and only-

existing thebetween are laid theof those beforeparties referees, an actionpart
agreementofbreach thefor alies

on assuch were laid binding,award demands before them isBut the andactually
action law for laid them,in a at those not before the issubsequent award artót

bar to aconclusive recovery.

This was on an account Theannexed. defend-assumpsit
issue,thefirst, and,ant inpleaded, general bar,secondly,

the after the date offor that the in theparties, charges ac-
bond, toannexed, allcount submit toby demandsagreed,

certain referees,the arbitrament of who, to theprevious
of the action,commencement had awarded thepresent upon

theThe first issuepremises. plaintiff joined tendered, and
the thatto second the in accountthe annex-chargesreplied,

not referees,ed were laid before the nor embraced in their
To thisaward. was athere demurrerreplication, general

and joinder.
counsel for theNoyes, plaintiff.

R. Fletcher, for the defendant.
Woodbury, J. In the consideration thisof is tocase, it

be in constantkept remembrance, that the submission was


