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is an ofwaters, which are in law exercisepublic highways,
of case.similar to that in theexercised presentpower very

M’C­2 Arundel vs.Mass. 492.­—­10 Mass. 70,Rep. Rep.
ullough
•­ 10of vs.cases The"The Farmer’s Turnpike Coventry,

ex­389, 117,ofand The vs. Denslow,John. 1 CainesPeople
in the toa power legislature grant permis­pressly recognize

atosion to erect their roada turnpike corporation upon
thethat when; hold,and furtherpublic highway they

has thus been and obstructed gatesappropriated byhighway
otherwise,or no for it thoselies actingprosecution against

under the turnpike corporation.
Let athere be nolientered prosequi.
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WHITTEMORE versus AMOSWHITTEMORE.BENJAMIN
be bond to allagreement made submit demands to arbitration,an byIf and only-

existing thebetween are laid theof those beforeparties referees, an actionpart
agreementofbreach thefor alies

on assuch were laid binding,award demands before them isBut the andactually
action law for laid them,in a at those not before the issubsequent award artót

bar to aconclusive recovery.

This was on an account Theannexed. defend-assumpsit
issue,thefirst, and,ant inpleaded, general bar,secondly,

the after the date offor that the in theparties, charges ac-
bond, toannexed, allcount submit toby demandsagreed,

certain referees,the arbitrament of who, to theprevious
of the action,commencement had awarded thepresent upon

theThe first issuepremises. plaintiff joined tendered, and
the thatto second the in accountthe annex-chargesreplied,

not referees,ed were laid before the nor embraced in their
To thisaward. was athere demurrerreplication, general

and joinder.
counsel for theNoyes, plaintiff.

R. Fletcher, for the defendant.
Woodbury, J. In the consideration thisof is tocase, it

be in constantkept remembrance, that the submission was
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WbiUetaoreana of orcourt,a rule agree-not proceeding, by byjudicial f}S.

Whktemore.butbefore a byandment magistrate;acknowledgedsigned
submission,the Thebetweena contract parties.private

demands,not bat of all-wasalso, special, generally.
of thetheconcernsfirst validityThe material question

enume­It that where aheld,has been submissionaward.
ar­referred, and that thetherates specific subjects enjoins,

the, areand some of thebitrators act upon premises, subjects
181.—is on Awardson,acted the award bad.not Kyd

839,Eliz. vs. John.7 East Risden Inglet­81.—­ Cro. .­ —14
106.

be, submission,seem to that a when thusThe reasons
item amakes decisionof con-the specifiedexpressed, every

if notaward; and, also, decided,to thedition precedent
enumerated,when thus there must have been suchspecially

either in the or the arbitrators, asneglect,gross parties
to avoid the award.ought

however,case,the theIn submission was not ofpresent
character, else, void,the whole award would,this therebeing

merits, be noon the bar to a of sub­recovery thingevery
mitted, the rule, that,unless we lessadopted rigid chancery

ofif the omission some of the did notsubjects specified
to either shouldthe award still beappear injurious party,

in to those whose considerationrespect subjects,binding
Extors,7omitted. Cranch vs. Faw.171,notwas Davy’s

one; and,was a in such anThis submission onegeneral
at the award is not ifheld, law, void,it has been even that

before the arbitra­all laidit embrace the actuallysubjects
between theother demands existedtors, parties,though

Aw.were not laid before on 176.­—­1 Burr.which them. Kyd
Gallison7­200,Ja. 355.-8 195.—Cro.El839.—2274.—­ Cro. Coke

vs.58,16 Mitchell7.—S­ e­ ­ d. East Stavely.­
is nocase there enu-be,reasons to that in suchThe seem

wasomitted,item a conditionmerated aswhich, precedent,
been the;to have and agreementthough mayadjudicated

notsome aresense be as all demandsbroken,in actually
thissettled;before does notlaid the andarbitrators yet

inwho,from a sub-arbitrators,in thearise neglect general
notare of with demandsmission, course anyunacquainted
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too,It withoutoften inexhibited. citherhappens, neglect
demands, notbecause thetheof parties; being specified,

mistake, orbe omitted accident;some forgetfulness,may by
and, demands be unknown toindeed, some theexisting may

as ainterested,is recent and secret in-himself whoparty
histo his or a accruedantagonist;property by right,jury

the hands of the orlatter,to in from conditionslegacies just
happened.

To in such cases and toprevent redressinjustice give
craft,where one, conceals a secretby cause of action

so as to avoid the award ifafterwards, not ;acceptable
case)196,Coke(8 theBaspole’s award well be heldmay

on all ;good andsubjects actually theadjudicated par-
beties left to their actions at law for those not adjudicated.
whether,But on andprinciple such actions canauthority, be

sustained, when the award is valid and isadjudged pleaded
in is thebar, forquestion consideration.remaining

It is admitted the that the demand inby pleadings, suit
in fact been It is, also,has not paid. that itadmitted, was

and allowedexamined the ;not arbitrators nor is thereby
that it has been inpretence, ex­any discharged any way

the of a technicalcept operationby it,principle, rendering
contended defendant,as the rem Thatby adjudicatam. tech­

isnical illustrated in theprinciple fully cases of Tilton vs.
Gordon­—­Robison vs. Crowninshield,(1 35,New Hamp. Rep.

and the76) authorities cited. also,there See 1 John. Cases
436.­—­14 63,John. 466.­—­15377, Mass. 207.­—­1 Wm.Rep.

221.­—­1Bl. Scho. 201.­—­1& Wheaton 452­.­ —Jus­Rep.Lef.
Inst.tin. 594.*
isIt not thethat in suitargued, is, fact,demand in rem

adjudicatam, but that it ; and,should have thebeen pre­
of lawsumption that was,it this cannotbeing presumption

be rebutted. 2 Hen. Bl. Ev. 15.Philips (Apx.)516.­—­
But we thatapprehend, such a arisespresumption only

where the demand in suit has been the of aspecific subject
former action between the same in; and, all otherparties
cases, that it be rebuttedmay evidence truth.of theby

* 17John. 384.­ —­18400, ditto 534.
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Whittemoreofnot been the anyhashowever,demand, subjectThis vs,
Whittemore.beforethese action hasNoaction betweenformer parties.

refer,totried. A mereor agreementbeen instituted private
it, of the “incon-of nonein haveand an award consequence

and whichfew of thetrolable legal presumptions,verity”
to in courts of record.belong proceedings

the orIf be abrokenagreement altogether by neglect,
refusal, to submit no in barariseany thing, presumptions
of the but andemands, action lies on the foragreement
such as have been breach.sustained thedamage may by

129,14.­—­1 Hill vs. Hollister.­—­813,on Aw. Wils.Kyd
D. E. 139.­—­6 Jr. 68*Vez. 815.-7 East&

is, aIf the thatbe broken in part, byagreement only
to a of the thensubmit demands existing,neglect portion

the is;similar and theisremedy governed by principles,
which for of execu-other remedies breaches othergovern

The of betweenfailure suchanalogytory agreements.(1)
action is well in the differencereference and an illustrateda 337 semb!"R

the effect of of abetween an award and onlegal judgment
the to be litigated.subjects

seen,Thus we that,have where the submissionalready
was anand item omitted before thespecial, arbitrators, the
award is a mere and bars none of the onnullity, claims; the

where the declaration was andcontrary, a ofspecial part
the claim omitted before the thejury, is incon-judgment
trovertible and bar toa the whole.

this demand has not been theSecondly, ofspecificsubject
aeither former reference or action. The former reference

was general.
seen,It will be thathowever, ;in Tilton vs. Gordon­ in

(2)2J°bn.R. 10.vs. and in ReedBrockway vs.Hurry,(2) that theJackson,(3)
declaration in the former actions was (3) *1 335.1 Eastspecial. Strange

59.12,
And thewherever to be contested is thussubject set out

there is no peculiar harshness in a that, onpresumption,
trial, the whole itof was therefore,and is, barred.litigated,
For if of itany part inwas fact itomitted, hap­probably

* 16 205.­ 18Rep. 238.John. —­ ditto
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suchpened ascarelessness, beby gross to punishedought
accident,loss,a orby such as leaves the sufferer en­by

titled to redress 14 63,a new trial. John.by SimpsonRep.
vs. Harper.

(1) 1 Es. Cas. On the in etSeddonvs. in Sniderandcontrary, Tutop,(1)
&6D. &401.

607.E. al. vs. the wasin actionsdeclaration the formerCroy.(2)
(2) 2 John. E.

and hence notwere held to bar subsequentgeneral; they227.

forones claims omitted. Hale's Com.Law 43.
show,evidence to theParol was admitted that subject

theof the second was not inmatter suits litigatedactually
; and thisfirst ones must of be the so longpracticenecessity

as declarations used for or for laboraregeneral money,
or for goods sold and delivered.performed, Specifications

are not the dates the declara-; and sums inalways required
for the and,tion are most formal; when thepart merely

had two character,claims it isdistinct of a likesuingparty
determine,to evidence,often impossible except by parol

both claims or,whether if not ofwere, both, which the two
was, in the 2first action. P. 418Chitt. note.litigated

think, also,We that the usgeneral principles, adopted by
case,the arein the au­present strengthened by following

4 D. Farmer,E. Raveevs.146, note.­—­5 Mass.thorities. &
359.—1­ R­337, Webstervs. Lee.­—­7 Mass. oot's Rep.Rep. Rep.

s,458, 4,b. t. 6.8,Digests479.­—­
;them,to is of Van Houstonthe case vs.WheelerOpposed

(3) 12 John. R. actions,time, itat the holdssame concerningthough,(3)
31ft “ causes ofa sues several and distinctifthat person upon

“ heto issubmits a of them theandaction, part jury,only
“ ofcausefrom for such distinctagainnot precluded suing

notas was on.”action passed
itcase, remark,the last further thatto deservesIn respect

overlooked,be thatto courtsseemsprinciplethe important
ano enforce performanceto specificlawof possess authority

agreements.of executory
good.adjudgedReplication
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JOHNSON.CHARLES H. ATHERTONve­ r­ sus STEPHEN
exchangevote,a lot of aWhere a town owns toland, and, .assents proposedby

afterwardsit,of tiie to the is the towntitle land does nornot thereby pass,
claim the title.toestopped

batland, ;of consent of adverseowner,Possession is notby possessionthe true
or underpossession consent,the was anywhether taken suchand retained by

circumstances, of factindicating notadverse,other isa a questionpossession
widow land,If and her minor which was occupieda ofchildren retain possession

father,their it is but thisbehalf; mayto be inby presumed their presumption
be rebutted other facts.by

revolution, are bind-The confiscation legislature durisgacts, ourthepassed by
ing.

This count-was a writ of in the demandantwhichentry,
inon of lotsed his own seisin of the 3d9,lot No. in range

Dunbarton.
The tenant entered a thedisclaimer as to of premises,part

and thepleaded issue to theas residue.general
At here,the trial evi-term, 1818, it inApril appeared

dence, that the were thepremises granted byoriginally
Masonian Dunbarton,to nowStarkstown, for aproprietors

lot; thatschool A. D. 1761,in Stark toWilliam proposed
lot No. 12, town,in theexchange same for these premises;

“and that the of thethereupon, town voted toproprietors
“ the said lot 9 in theexchange No. 3d for lot No.range
- 12 in the 4th Stark,with Wm. he wouldrange provided
“ the said lot 12No. forpurchase the to forproprietors, lay
“ school lot forever.”a

thisAbout time Wm. Stark intoentered of lorpossession
9,No. cleared a of house,a re-it, erected andportion log

till,sided there in 1776,A. D. fled tohe the British troops,
then war with the United States.waging

1765,Wm. Stark did not 26,lot No. 12 tillpurchase Aug.
it ivaswhen to him and his heirs Johnconveyed Stark.by

In December of the same the Masonianyear, proprietors
tovoted confirm the But no otherproposed exchange.

evidence whatever was offered of of lotany conveyance
No. 9, the of the town toby proprietors Wm. ofStark, or
lot No. Stark,12. Wm. to theby town.

It further that when Wm. Stark fled toappeared, the
he left theenemy his wife and fiveupon premises minor

children, viz. James, Thomas, William;andMan/, Stephen,
that A.in D. 1778, the of con-legislature New-Hampshire
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on ofStark,fiscated all estate of account histhe abeing
;bis inventoriedthatand returnrefugee, theyprohibited

estate,took therein No. 12,and of his lotpossession including
but not No. died in A. that;9 that Stark D. 1779 his;

children, mentioned,widow beforeand continued to reside
780,on A. D. 1 when9,lot No. till about andmarriedMary

; 1786,removed that Thomas and left it about A. D.Stephen
and at a ;the children still later that theperiodyounger
widow, did not theremove from prem-though rc-marrying,

A, 1795,ises D.till that in A. the1812;D. legislature
Thomas, William, andan act to vest in Ste-passed Mary,

all estate,their father’s on conditionphen goodthey gave
to ;his debts that took out letterssecurity just Stephenpay

;of administration, and such and he in-thatgave security
lot 9, 1797,ventoried this No. and in A. D. as well as in

D. 1800,A. he and ofsome the other children, together
mother,with the of lota this as ifconveyed part jointly

fee,ininterested from other itevidence seemed shethough
had often aclaimed and sole interest in fee inseparate the

lot.whole
In the town1797, of Dunbarton a ofwritbrought entry

her alone for lot,the wholeagainst and was event-judgment
in A. 1809,rendered her favor. In D. shealso, wasually

disturbed in her Thomas, and com-possession by having
a of him,menced writ recoveredagainstentry judgment,

term,Oct. 1802,1810. But as anearly Stephen conveyed
1808,undivided fifth of 9 ;lot No. and in Thomas convey-

fifth,ed another and the demandant claimed under those
conveyances.

The Dunbarton,tenant claimed under the which,town of
A.in 1812,D. to beApril, ahaving procured ap-guardian

over the widow as apointed obtained licensespendthrift,
this lotand sold as her property.

these facts,On a of theverdict for two-fifths inpremises
wasissue the toby demandant,consent taken for subject

further advisement. nisi,The cause been continuedhaving
was rendered Grafton,at 1819.judgment Term,May
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for himself.Atherton,
Smith, tenant.theJ. for

is of theJ. The inWoodbury, premises,tenant possession
with-the demandant cannot recover themand consequently

a better title in himself.ofout evidence
been in thetitle is to have1761, the admittedIn A. D.

contends, that, after-The demandantof Dunbarton.town
Stark,title Wm.theirtownthe either towards, conveyed

that,or after-claims;heirs the demandantwhoseunder
the ad-a title tothosewards, premises byheirs acquired

verse possession.
think,weto that theAs the first point, proposition by

and12,lot No. for theseStark to premises,Wm. exchange
thetown,the andthe of thatacceptance proposition by
notthe Masonian didof it by proprietors,confirmation

title. These acts to execu-­the amounted anmerelychange
to and not to an itself.exchange exchangetory agreement

223.­—­7 246.­Cases John. 285.­—­10 John.Rep. Rep.2 John.
35, John.—9 John. 330.­—­13 235.Rep.
theIndeed, when town entered into the Wm.agreement,

to ;the make the he didStark had not notpower exchange
till ;No. 12 some after andown lot no deedsyears appear

executedto have been either of either lot.ever by party
decide,is not toIt ancientwhethernecessary proprietors
cannot,in vote,of land withoutNew-England expressby

deed, a title to the land,either pass or them­any estop
toselves afterwards claim one. 3 Mass. 352, AdamsRep.

415,vs. dittoFrothingham.­ vs. Millar­ .­ —Pro­Springfield—­12
vs. Blood,Dunstable ss. Be­prietors (Hills, Apr. 1804.)of

the in casecause vote this was on the sole condition,
12,shouldlot No. bethat to them Wm.conveyed by Slark^

“ hence,as a school lot foreverand if the vote was intend­
ed as more than a for an itany thing wouldtreaty exchange,
not affect the title thetill condition was fulfilled.precedent

remarked,It to be however,ought that wc discover some
facts in case,this which awarrant inmight jury presuming,
that a in factconveyance was. made Wm. toStarkby the
town of lot No. 12, and has since been lost time or ac-by

; but,cident on other hand,the some facts of con-aappear
i'
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Atherton and, trial,on a new it bewillcharacter, thetradictoryvs.
Johnson. of them as bearthe to thisprovince they uponjury weigh

point.
In to the the and charactersecondrespect point, length

widow,of the Stark,Wm. his hispossession andby by by
must beheirs, all determined before decide,we can whether

tide was under it.acquiredany
Thus, if the and of wereWm. Stark notpossession entry

adverse, but the ofconsent the town till theby executory
should executed,be to ait amounted mere nulli­agreement

widow,and the his heirs,nor his couldstate,neitherty, profit
it, 2 D. E. 6,53.­—­Justin. b. 2,Inst. t. 2.­—­3 John.by s.&

Cases 119.­—­13 Mass. 243, and authoritiesRep. passim.
Thus, too, death,if the hisafter andpossession, flight

adverse,were not the resultsame would follow. Whether,
either were not adverse,it were or is aduring period^ ques-

tion of(1) fact.(I)3 John.
John,102. —13 the his adverse,If after death werepossession it must then49». —14 Mass.

53.Rep. be determined the whether it were continued theby jury, by
herwidow in own or ofin behalf her orchildren, asright,

a disseisor with them. Under the circumstancesjoint pre­
Stark,of athe death wouldceding strong presumption arise,

asthat she continued the inpossession toguardian socage
1minor children. John. 183.­—­5their John. 66.—­Rep. Rep.

John.7 John. 157.­—­1 Cases 219.­—­3 Wils. 516.
But circumstances in this case toappear rebutmany that

in ourand opinionpresumption, being competent, mustthey
to abe submitted jury.

confiscation should beIf the act found tohereafter affect
ofthe title either as is counsel, weparty, anticipated by

them,would now that it is us considered a validapprize by
Itact. was before the formation of of ourpassed con­any

and wasstitutions, thefrom ofspecially excepted operation
too,our(2) one.(2) acts,1 Similar inN. H. otherpresent passed states

Laws, 22. the conflict for ourgreat haveduring independence, uniform­
heldbeen valid­ . 4.­—­2ly John. 237.—­Day's Rep. Cases

304,4 Mass. M'Niel etRep. vs. al­.—15Bright Mass. Rep.


