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JOHNSON.CHARLES H. ATHERTONve­ r­ sus STEPHEN
exchangevote,a lot of aWhere a town owns toland, and, .assents proposedby

afterwardsit,of tiie to the is the towntitle land does nornot thereby pass,
claim the title.toestopped

batland, ;of consent of adverseowner,Possession is notby possessionthe true
or underpossession consent,the was anywhether taken suchand retained by

circumstances, of factindicating notadverse,other isa a questionpossession
widow land,If and her minor which was occupieda ofchildren retain possession

father,their it is but thisbehalf; mayto be inby presumed their presumption
be rebutted other facts.by

revolution, are bind-The confiscation legislature durisgacts, ourthepassed by
ing.

This count-was a writ of in the demandantwhichentry,
inon of lotsed his own seisin of the 3d9,lot No. in range

Dunbarton.
The tenant entered a thedisclaimer as to of premises,part

and thepleaded issue to theas residue.general
At here,the trial evi-term, 1818, it inApril appeared

dence, that the were thepremises granted byoriginally
Masonian Dunbarton,to nowStarkstown, for aproprietors

lot; thatschool A. D. 1761,in Stark toWilliam proposed
lot No. 12, town,in theexchange same for these premises;

“and that the of thethereupon, town voted toproprietors
“ the said lot 9 in theexchange No. 3d for lot No.range
- 12 in the 4th Stark,with Wm. he wouldrange provided
“ the said lot 12No. forpurchase the to forproprietors, lay
“ school lot forever.”a

thisAbout time Wm. Stark intoentered of lorpossession
9,No. cleared a of house,a re-it, erected andportion log

till,sided there in 1776,A. D. fled tohe the British troops,
then war with the United States.waging

1765,Wm. Stark did not 26,lot No. 12 tillpurchase Aug.
it ivaswhen to him and his heirs Johnconveyed Stark.by

In December of the same the Masonianyear, proprietors
tovoted confirm the But no otherproposed exchange.

evidence whatever was offered of of lotany conveyance
No. 9, the of the town toby proprietors Wm. ofStark, or
lot No. Stark,12. Wm. to theby town.

It further that when Wm. Stark fled toappeared, the
he left theenemy his wife and fiveupon premises minor

children, viz. James, Thomas, William;andMan/, Stephen,
that A.in D. 1778, the of con-legislature New-Hampshire
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on ofStark,fiscated all estate of account histhe abeing
;bis inventoriedthatand returnrefugee, theyprohibited

estate,took therein No. 12,and of his lotpossession including
but not No. died in A. that;9 that Stark D. 1779 his;

children, mentioned,widow beforeand continued to reside
780,on A. D. 1 when9,lot No. till about andmarriedMary

; 1786,removed that Thomas and left it about A. D.Stephen
and at a ;the children still later that theperiodyounger
widow, did not theremove from prem-though rc-marrying,

A, 1795,ises D.till that in A. the1812;D. legislature
Thomas, William, andan act to vest in Ste-passed Mary,

all estate,their father’s on conditionphen goodthey gave
to ;his debts that took out letterssecurity just Stephenpay

;of administration, and such and he in-thatgave security
lot 9, 1797,ventoried this No. and in A. D. as well as in

D. 1800,A. he and ofsome the other children, together
mother,with the of lota this as ifconveyed part jointly

fee,ininterested from other itevidence seemed shethough
had often aclaimed and sole interest in fee inseparate the

lot.whole
In the town1797, of Dunbarton a ofwritbrought entry

her alone for lot,the wholeagainst and was event-judgment
in A. 1809,rendered her favor. In D. shealso, wasually

disturbed in her Thomas, and com-possession by having
a of him,menced writ recoveredagainstentry judgment,

term,Oct. 1802,1810. But as anearly Stephen conveyed
1808,undivided fifth of 9 ;lot No. and in Thomas convey-

fifth,ed another and the demandant claimed under those
conveyances.

The Dunbarton,tenant claimed under the which,town of
A.in 1812,D. to beApril, ahaving procured ap-guardian

over the widow as apointed obtained licensespendthrift,
this lotand sold as her property.

these facts,On a of theverdict for two-fifths inpremises
wasissue the toby demandant,consent taken for subject

further advisement. nisi,The cause been continuedhaving
was rendered Grafton,at 1819.judgment Term,May
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for himself.Atherton,
Smith, tenant.theJ. for

is of theJ. The inWoodbury, premises,tenant possession
with-the demandant cannot recover themand consequently

a better title in himself.ofout evidence
been in thetitle is to have1761, the admittedIn A. D.

contends, that, after-The demandantof Dunbarton.town
Stark,title Wm.theirtownthe either towards, conveyed

that,or after-claims;heirs the demandantwhoseunder
the ad-a title tothosewards, premises byheirs acquired

verse possession.
think,weto that theAs the first point, proposition by

and12,lot No. for theseStark to premises,Wm. exchange
thetown,the andthe of thatacceptance proposition by
notthe Masonian didof it by proprietors,confirmation

title. These acts to execu-­the amounted anmerelychange
to and not to an itself.exchange exchangetory agreement

223.­—­7 246.­Cases John. 285.­—­10 John.Rep. Rep.2 John.
35, John.—9 John. 330.­—­13 235.Rep.
theIndeed, when town entered into the Wm.agreement,

to ;the make the he didStark had not notpower exchange
till ;No. 12 some after andown lot no deedsyears appear

executedto have been either of either lot.ever by party
decide,is not toIt ancientwhethernecessary proprietors
cannot,in vote,of land withoutNew-England expressby

deed, a title to the land,either pass or them­any estop
toselves afterwards claim one. 3 Mass. 352, AdamsRep.

415,vs. dittoFrothingham.­ vs. Millar­ .­ —Pro­Springfield—­12
vs. Blood,Dunstable ss. Be­prietors (Hills, Apr. 1804.)of

the in casecause vote this was on the sole condition,
12,shouldlot No. bethat to them Wm.conveyed by Slark^

“ hence,as a school lot foreverand if the vote was intend­
ed as more than a for an itany thing wouldtreaty exchange,
not affect the title thetill condition was fulfilled.precedent

remarked,It to be however,ought that wc discover some
facts in case,this which awarrant inmight jury presuming,
that a in factconveyance was. made Wm. toStarkby the
town of lot No. 12, and has since been lost time or ac-by

; but,cident on other hand,the some facts of con-aappear
i'
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Atherton and, trial,on a new it bewillcharacter, thetradictoryvs.
Johnson. of them as bearthe to thisprovince they uponjury weigh

point.
In to the the and charactersecondrespect point, length

widow,of the Stark,Wm. his hispossession andby by by
must beheirs, all determined before decide,we can whether

tide was under it.acquiredany
Thus, if the and of wereWm. Stark notpossession entry

adverse, but the ofconsent the town till theby executory
should executed,be to ait amounted mere nulli­agreement

widow,and the his heirs,nor his couldstate,neitherty, profit
it, 2 D. E. 6,53.­—­Justin. b. 2,Inst. t. 2.­—­3 John.by s.&

Cases 119.­—­13 Mass. 243, and authoritiesRep. passim.
Thus, too, death,if the hisafter andpossession, flight

adverse,were not the resultsame would follow. Whether,
either were not adverse,it were or is aduring period^ ques-

tion of(1) fact.(I)3 John.
John,102. —13 the his adverse,If after death werepossession it must then49». —14 Mass.

53.Rep. be determined the whether it were continued theby jury, by
herwidow in own or ofin behalf her orchildren, asright,

a disseisor with them. Under the circumstancesjoint pre­
Stark,of athe death wouldceding strong presumption arise,

asthat she continued the inpossession toguardian socage
1minor children. John. 183.­—­5their John. 66.—­Rep. Rep.

John.7 John. 157.­—­1 Cases 219.­—­3 Wils. 516.
But circumstances in this case toappear rebutmany that

in ourand opinionpresumption, being competent, mustthey
to abe submitted jury.

confiscation should beIf the act found tohereafter affect
ofthe title either as is counsel, weparty, anticipated by

them,would now that it is us considered a validapprize by
Itact. was before the formation of of ourpassed con­any

and wasstitutions, thefrom ofspecially excepted operation
too,our(2) one.(2) acts,1 Similar inN. H. otherpresent passed states

Laws, 22. the conflict for ourgreat haveduring independence, uniform­
heldbeen valid­ . 4.­—­2ly John. 237.—­Day's Rep. Cases

304,4 Mass. M'Niel etRep. vs. al­.—15Bright Mass. Rep.
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Atfeenoatel, 4, 2,44.­—­5 b.Crunch 353 ch.286.­—­Vat­Crunchnote.­—­6
vs.s, 21. Johnson.

find,Should the that withthe town neVcrjury parted
their title to the that the waspaper andpremises, possession
in behalf of the heirs and adverse, a of somequestion

will arise toas of tonicety the length possession necessary
­bar the title of a Bac. Ab.public corporation. “Preroga­

118, a.-106,tive”—Co. Litt. 41, 57, Coke112.—10­ M­ ass.*
71,Rep. Arundel vs. M'Culloch­

As the tenant, also, is claim­now in virtuallypossession,
under theing widow,astown, well as the a question may

arise, whether, titlethe and present posses­having paper
sion, he becan whol­one, titledisturbed whose dependsby

on a barly Run­occasioned the of limitations.statuteby
58,nington 421,.—S­­ alk. Stokesvs.Ej. 900.—Cowp.­ 216­

358­Berry.—5 .—­ 1­ 3 John. 229.Cranch­
The statute of limitations avails de-­as agenerally only

fence. Where a demandant has recovered evidenceupon
of possession alone, it has been cases whereingenerally
his possession Wasearlier than ofthat the andtenant, where
the tenant did not show a title in himself. Ld.perfect paper

741.—Salk.­ 421­Ray. .—­ ­ 1 112,Mod. 287.-2 Saund. Allen
vs. 22,Rivington.­ John. 24.­—­4 211,John. 202,—­2
313.—3John. 388.-6 335,John. 218.­—­10 355.-3 WheatonJohn.
224, note.­—­4 Taunt. 547.­—­16 John. 314.

the* a have been soOn possessioncontrary, may long,
jand under sucb circumstances, as to warrant a in pre­jury

an him,actual from who otherwisesuming conveyance ap­
to have the title ; when thatpaper andpears presumption

demandant,be in ofcan made favor a therereasonably
noseems tobe well founded ato himobjection recovery by

tenant, whoa has him,ousted and whoagainst recently
have had 6 554,the title. D. E.mayformerly paper &

thevs. inhab.The —B­u­ rr.King Betterfield.—Strangeof ­ 609.­
4­50,Cases Cold AshtonSett. vs. Wood Chester.­—­10 John.

100,377.­—­3 vs.John. Ca. HullCowp.Rep. Mayor109.—­ of
5, vs.Horner;­ 214, Coke. Bedlevs. Knott.­—­12Eldridge—­

* 18 Rep. 227.John.
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55.­—­12 ditto24.—­ Mass. Rep.14Beard.­—3 Selw.Maul. &
225.

tounderstoodbewe would notOn these last questions,
onarise anotherbut as of them;offer some mayopinionany

to theirthe counselattention of thetrial, we invitemerely
consideration.

trial.Verdict set and newaside,

MAY 1819.TERM,CHESHIRE.

COLCORD.PARKER, Probate,ABEL vs. DAVIDJudge of
“ pending”is it is entered. is writAn action after An action commenced theafter

pending isserved,is be after the. writ is sued out. Anhowever it actionmay
agreementdiscontinued, entered on ;not till the to discontinue be the record

entered,and when discontinuance does not back to the date of thethe relate
agreement.

commenced,If be while a one the samea action between partiessubsequent prior
pending,of is of thefor the cause action the oneand same priorpendency may

though theabatement,in discontinued wasbe before plea pleaded,pleaded
bonds, judgethe of isIn actions on the andplaintiff,probate only party,probate

judgment.pause recognizedaction,the bond the of which be beforecanonly

debt,This was of bond,action on an administration ex-an
defendant,the for hisothers,ecuted and faithful admin-by

of ofistration the estate Daniel Noyes.
1818,term,At the defendant theMay pleaded pendency

of a himformer suit on the same bond when this ac-against
instituted,tion was and also at thethat time of thealleged,

the former suit was stillplea, pending.
The that the bond was executedplaintiff replied, theby

defendant and on saidNancy Noyes -jointly administering—
;estate that their ofletters administration had been revok-

Weare,;,ed that of the heirs ofJonathan the saidguardian
Daniel, had caused the first on beaction the bond.to institut-
ed,. but before the thecommencement of present action,
which was in behalf of Weare,Mesheck administrator & bo-
nis non Daniel,of said the said Jonathan and the defendant
had to, a discontinuanceagreed suit,of the first which, in

ofpursuance their and theagreement, before or plead-entry
in theings action, urnspresent discontinued and dismissed.

To this the defendantreplication filed a general demurrer.


