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cerned. ‘Till then o other person appears on the record ;

and if he die, the action becomes discontinued,(1) and if

he recover, only one bill of cost can be taxed. 12 Mass.
Eep. 379,

There is no necessity for more than one recovery, be-
eause judgment is then rendered for the whole penalty;
and afterwards execution is awarded for such sims as are
in equi[y found due. 1 N. H. Rep. 188, 2492 John. Ca.

8.—1 N. H. Laws 63.

ihe coniroversy before mdwment can only be, ‘whethes
the bord was executed to the judge of probate, and whether
there has been a breach of any of its conditicns, while the
persons who may be interested, and their different grounds
for redress, are all subjects for after consideration.

In both actions, then, as the partiesand the subjéct'matter
are the same, the Jast action must be abated ; (Bac. Ab.
« Abatement” M.—2 Mass. Com. Di. % Action”
K. 4—6 Jokn. Rep.. 26,) becausp it was commenced durmg
the pendency of the first one.

The replication is tnsufficient, and the writ abaies,
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JOHN H. SUMNER »s. SAMUEL STEWARD.

A replevin hond is valid, though made payable 10 the sheriff, his representatives -

and ass;gns Such bond may have but one  surety,” and not purport to secure
“ charges,” if it secure the * cost and dama e’

An obligation to an officer and his ** successor’ does not, without a statute, enable
the successor to sue in his own name,

The sheriff, in the execution of civil process, is, to many purppses, agent for both
parties ; and a replevin bond, taken in his name, hut duly prosecuted by some
other party in interest, cannot be released by the s umﬂ

Tris was an action of replevin, to which the defendant
pleaded inabatement, that the writ was served without tak-
ing a bond pursuant to the statute,

The plaimiﬂ’, in his replication, took issue on that fact.

Upon inspection the return was found to state not thing in
relation to the bond ; but the parties agreed, that the ofﬁcer
might amend it so as to make the whole bond a portion of
his return ; and this being done, the sufficiency of the bené
was questioned for the following reasons :—
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‘1. It was not made payable to the defendant in the writ,
nor to the sheriff and his successors, but to. the sheriff, his
representatives arid assigns,

2. It was signed by only one surety; and,

3. It purported to secure payment of “cost and damage,”
without any mention of “ charges.”

J. H. Hubbard & Jarvis, counsel for the piamnﬂ

G. B. Upham, counsel for the defendant.

Woopsury, J., delivered the opinion of the-court.

The proper person to be the obligee in a replevin bond is
not designated by our statute on replevin(1) The form of
the writ(2) requires, that a bond of a certain descrip-
tion shall be given by the plaintiff to prosecute his suit ;
but does not particularize to whom it shall be made pay-
able. Underthese circumstances, courts would be inclined
to sanction any form of the bond in respect to the obligee,
which had become settled by uniform practice,

The practice on this point, however, has been different
in different counties ; and the question must, therefore, be
decided on original principles, aided by the usages in those
places, from which our unwritten laws are derived.

The sheriff is a public officer of high responsibility, and
thé law, therefore, often devolves on him the duties of an
agent to both the parties in civil process. In replevin his
re%sxbxhty is peculiar, and his agency for both parties
not only direct, but necessary. He takes property, often
to a large amount, from the possession of one person and
delivers it to that of another, who may be in circumstances
wholly incompetent for indemnity, if the action fail. Thus
situated, he seems the most eligible person to receive the

security, and to hold it in trust for him, who may after-

wards become entitled to its benefits. In this respect, he
bears some resemblance to a judge of probate, who, in his

es, acts for all ; and, therefore, takes bonds to him-
self for the safety of all.

By qtamte, however, the bonds taken in the probate office
rap to the judge or his successor ; but the insertion of the
word successor cannot be proper, unless by statute ; be-
cause at common law a successor in office cannot, as such,
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recover in his own name on obligations to his® predecessor.
This bond, therefore, was with propriety made payable to
the sheriff, his representatives and assigns ; and, as it should
be lodged in court on the return of the writ,(1) it will be
kept in custodic legis till a suit upon it becomes expedient.
If the suit be then instituted in the name of such person, as
the facts may warrant, 1. e, in the name of the obligee or his
representative or assign, and be prosecuted for the party in
.interest, a release would not be permitted by any but the

party in interest, and the proceeds would be appropriated:

to effect the indemnity intended.(2)

In England, the bond always runs to the sheriff, (3) and
this was the practice at common law, as well as since the
statute of George 1I. Bac. Ab. % Replevin® D.—2 Mass. Rep.
196, 517 —Willes 275.—2 Hen. Bl. 40.—Cemp. Just. 3886.

In respect to the second objection, the statute on replevin
requires, that the payment of * charges” shall be secured
by the bond; but the writ does not mention “ charges” o
nomine, though it requires security for the “ cost and dam-
age.” The bond here conforms to the writ, and it would
not be a forced coastruction to hold, that charges were em-
braced in the expression ¢ cost and damage.”

So in respect to the third objection, the language of the
writ and statute disagree, and the sheriff has obeyed the
former ; for, in conformity to that, he has taken ¢ sufficient
surety or sureties,” but has not, in literal-conformity with the
latter, taken ¢ sufficient sureties.”(4) It might, however, be
deemed'a substantial conformity with even the latter ; for
Gilbert on Distressest 76, says, “ it seems there must not neces-
sarily be more pledges than one, if that be sufficient, though
the words of the act are pledges in the plural numher ; be-
cause if one pledge be sufficient, the defendant hath no loss,
and therefore the intention of the statute is answered, which
provides for the defendant’s safety.” As'to both these last
objections, it may further be remarked, that the forms of our
writs, being established by statute, are a part of the law of

Kt ; -
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the land in relation to the subject-matter of them ; that the
statute, which gave the form of this writ, was enacted two
days after the statute on replevins ; and, therefore, if con-
tradictory in any part, it is so far a repeal of the statute on
replevins., Posteriores leges abrogant priores.

The service of the writ is adjudged good, and there must
be a ‘ ;

' Respondeas Ouster.
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Any interest on money loaned, was, at common law, unlawful.

But that principle of the common law is not applicable to our state of society ; and,
by'any part of the common law in force here, no rate of interest is uwnlawful,
unless so great as to become unconseionable.

A contract, made in Massachusetts by its own citizens, and there to be performed,

and whose whole consideration was interest ovey six per cent. per annum on
another contract, must be governed by the lex loct contractus, and is void by the
statute of that state against usury.

Such contract, though void by a penal statute only, cannot be enforced here.

Tais was an action of assumpsit on a promissory note, pay-
able to Thomas Mason, or order, and by him endorsed to the:
plaintiff.

At the trial here, October term, 1818, under the general
issue, it appeared in evidence, that Thomas Mason was still
the party in interest, and that he and the defendant had
long been inhabitants of the state of Massachusetts.

The note, also, was executed in that state to secure a sum
of money, which the jury found was composed altogether of
interest over the rate of six per cent. per annum, on another
contract between these parties ; that the rate of interest

‘agreed to be paid on said contract was twelve per cent. ; and
that no part of this note being in truth for agency or other

services, it was, by a penal statute of Massachusetts, wholly

usurious and void.

. A verdict was then entered for the defendant, under the
direction of the court ; and the plaintiff moved for a new
trial, on the ground that the contract was void by means of a
penal statute only, and that such a statute of another state
could not be enforced here.




