
TERM, 1819.CHESHIRE,MAY 89-

Parker;on the recordotherno person appearsTill thencerned. as.
CoU-ord.and ifbecomesdie, action discontinutd.(l)theif heand

of cost taxed. 12one bill can be Mass.recover,he only -2 M »>.(1)
440.Rep.379.Rep.

for more thanis one be­no necessityThere recovery,
foris then rendered the wholecause penalty;judgment

is awarded for suchexecution sums as areand afterwards
Ca,188,1 N. H. 249.—2due. Rep.found John.in equity

63.N. II. haws406.—1
before be,canThe whetherjudgmentcontroversy only

to the of andthe bond was executed whetherprobate,judge
of of its whileconditions,there Las a breach thebeen any

interested, and theirwho be differentpersons may grounds
for afterredress,for are all consideration.subjects

then, as theactions, and theIn both parties subject-matter
•same, action mustthe the last beare abated Ah.(Bac.

“ “Mass.M.—2 Rep.Abatement'1'’ 338.—Com. Di. Action”
because4.—6 John. it26,)K. wasRep. commenced during

of the one.the firstpendency
isThe insufficient,andreplication the writ abates.

H.JOHN SUMNERvs. SAMUELSTEWARD.
valid, thoughA hond isreplevin made the sheriff,to hispayable representatives

“assigns.and Such bond have but one andmay not tosurety,” securepurport4‘ 4‘charges,” damage.”if it secure the cost and
“obligationAn officerto an and his not,successor” does statute,without a enablesthe sue insuccessor to his own name.

sheriff,The in the execution of civil agentis, toprocess, for bothmany purppses,
bond,and a; name,parties replevin taken in his hut duly prosecuted someby

other in interest, cannotparty be released the sheriff.by

This was an action of to which thereplevin, defendant
abatement,pleaded in that the writ was served without tak-

a bonding to thepursuant statute.
The in hisplaintiff, tookreplication, issue on that fact.
Upon theinspection return foundwas to state ■nothing

relation to the bond ; but the parties thatagreed, the officer
might amend toit so as make the whole bond a portion of
his ;return and this done, bond,thebeing of thesufficiency
was questioned for the reasonsfollowing
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Sum™» i. It was not made to the defendant in thepayable writ,
Steward, tonor the sheriff and successors,his but to the hissheriff,

andrepresentatives assigns.
2. It and,was onesigned by only surety;

443. It to secure of cost andpurported payment damage,”
“without ofmentionany charges.”

H. Jarvis,J. Hubbard for thecounsel plaintiff.<¾-
G, B. counsel for the defendant.Upborn,
Woodbury, J., delivered the of the court.opinion
The the bond isto in abeperson replevinproper obligee

The ofour on form1)no1 statute replevin.!(1) designated by1 N. H. Laws 413.
a bond of a certain^le thatwr‘l(^ descrip­requires,(2) 1 N. H. Laws 98 .

suit;to histhe prosecutetion shall be plaintiffgiven by
it shall be madeto whombut does not pay­particularize

becircumstances, would inclinedthese courtsable. Under
in to theof the bond respectsanction form obligee,to any

settled uniformhad become practice.which by
has been differenthowever,thisThe on point,practice

must, therefore, be; thedifferent andin counties question
the inaided thoseon usagesdecided original principles, by

laws derived.our unwritten arewhichfromplaces,
of andofficeris a high responsibility,The sheriff public

on him the duties of andevolvesoftentherefore,law,the
In hisin civil replevinboth theto parties process.agent

for bothand his partiesagencyis peculiar,respOhsibility
oftenHe takesbut property,direct, necessary.not only

of andonetheamount, personfrom possessionato large
in circumstancesbeanother,of whoto thatit maydelivers

fail. Thusif actionthefor indemnity,incompetentwholly
theto receivethe most personseems eligiblehesituated,

who after-for him,trust mayit inholdand tosecurity,
this heInits benefits. respect,toentitledbecomewards

who, hisina of probate,toresemblancesome judgebears
him-bonds totherefore, takesall; and,acts fordecrees,

of all.for the safetyself
officetheinhowever, the bonds takenstatute, probateBy

theof; but the insertionhis successororto therun judge
be-;statuteunlessbe bycannot proper,word successor

ascannot,in officea successorcommon lawat such.cause
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Sumnerhistoon predecessor.his own obligationsin namerecover vs.
Steward.tomadewas withbond, therefore, propriety payableThis

sheriff, and, it;and as shouldassignsthe his representatives
Mass,itof the will bein court on the return (t)writ,(l)be nlodged

283,285.ReP-till itin custodia a suit becomesuponlegis expedient,kept
suit be then the asIf the instituted in name of such person,

warrant, i. in ofthe facts e. the name the hisormay obligee
or and be for the inrepresentative prosecutedassign, party

, interest, a release would not be but thepermitted by any
interest, and thein would beproceedsparty appropriated

(2)1 Wheat 35 *.theto effect indemnity intended.(2)
the bond runs to sheriff,In thealways (3)andEngland, 5 D.(3) 195, Dias vs. Freeman.

at law,was the common as wellpractice as since thethis E.
“Bac. Ab.of II.statute Replevin"D.­—­2George Mass. Rep.

275.-2196, 517.­—­Wilks Hen. Bl. Just.Comp. 386.40­—­
to the second theIn statuterespect objection, on replevin

“ofthat the shallpayment berequires, charges” secured
“bond; but thethe writ does not mentionby eocharges”

“itnomine, requires for thethough costsecurity and dam-
bond hereThe conforms to the writ,age.” and it would

be a forced to hold,not construction that were em-charges
“thein costbraced expression and damage.”

toSo in therespect third theobjection, of thelanguage
writ and statute and the sheriffdisagree, has theobeyed

“former; for, in that,to he hasconformity taken sufficient
sureties,”or but has not, insurety with theliteral-conformity

“ (4) Cro. Charles 446.latter, taken sufficient Itsureties.”(4) bemight, however,
adeemed substantial with even theconformity ;latter for

“Distresses†76,Gilberton it seemssays, there mustnot neces­
be moresarily one,than ifpledges that be sufficient,though

words ofthe the act are in thepledges plural ;number be­
cause if one be sufficient, thepledge defendant hath no loss,
and therefore the ofintention the statute is answered, which

for theprovides defendant’s As to bothsafety.” these last
itobjections, further bemay remarked, that the ourforms of

writs, establishedbeing statute, are aby of the law ofpart

* Gibbsis 439,John. v. Buel.
&2 Reppin† Bairn AM. 440, vs. Cooper. Marsh. vs.Austin Howard352,—2

6
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the land in relation to the of them ; that thesubject-matter
statute, which the writ,of this wasform enacted twogave

after the on and, therefore,statute ifdays ; con-replevins
in it is so atradictory part, far of the statute onany repeal

Posterioresreplevins. legesabrogantpriores.
of the writThe service is and there mustadjudged good,

abe
Ouster.Respondeos

LEWISHOUGHTONEDWARD PAGE.vs.
loaned, was, law,at common unlawful.interest on moneyAsy

law is not tocommon our state of and,of the applicablethat society;But principle
here,in nolaw force rate of unlawful,of the common interest isany partby

unconscionable.to becomegreatso asunless
citizens,Ownits and therein Massachusetts to hecontract, by performed,madeA

cent,was interest over sixconsideration annum onperand whole perwhose
governedcontract, lex loci contractus,be themust and is voidby theanother by

againstofthat state usury.statute
a statute cannotthough becontract, void enforced here.by penal only,Such

a note,of onaction assumpsitThis was an promissory pay-
or order, him toMason, and endorsed theto Thomas byable

plaintiff.
1818,October underhere, tejan,trial theA? the general

evidence,in that Thomasit Mason was stillissue, appeared
andand theinterest, that he defendantin hadthe party

of the state of Massachusetts.been inhabitantslong
was executed that state tonote, also, in secure aThe sum
the found was composedwhich ofjuryof altogethermoney,

cent,of six annum,over the rate onper per anotherinterest
these that; the ratepartiesbetween of interestcontract

on said wasto be contract twelve cent.; andperpaidagreed
fornote in truthof thisno or otherthat part being agency

Massachusetts,ofservices, was,it a statuteby penal wholly
and void.usurious

theforverdict was entered defendant,A then under the
;the court and the movedof for a newplaintiffdirection

that the wason the contract void oftrial, means aground by
and that such a statute of another statestatutepenal only,

here.could not be enforced


