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ofto a staterevertednothasincome, jetandnetwithout
inthe wholeone third oftotract, equalaofusethenature,
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to a farm.tenant
et al.of Leonard vs. Leonard Mass. 533)case (4 Rep.In the

was alone inof Theircontroversy.mode assignmentthe
with Andnot ours. wealso, arestatute, correspondmay

to athe case there beinsatisfied, that present ought
Mewtrial.

TIMOTHY A. CURTIS andHOLDEN vs. JOSEPH another.

generalaAs of the which fails,the vendee title topersonalprinciple, property,
recover back the consideration which was for it.may paid

consideration,if theagainstBat there had been a former him of therecover}7
judgment, forthus under a cannot be recovered backmoney, assumpsitpaid by
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assignment thoughThe of not in the thea recorded officeof ofthepatent, secretary

againstStates,United is still as creditorsvalid, andexcept subsequent pur-
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void,Nor is the itself because the of it werepatent elementary principles previous-
known unless those wereused,and in a andly similar formappliedprinciples

to similarproportion purposes.
If be itthe to the of cannot ofvoid, arecover backpatent prove purchaser part

consideration, suit,the which withoutwas he has derived bene-providedpaid
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Holden cited as beenhaving outtaken Vesteroriginally Pease,byvs, ■■
Curtís. in 1812 ; and that the use of it, within certain limits, had

been to the theassigned defendants patentees.by
The consideration for the to the wasplaintiffconveyance

secured two notes,originally executed himby promissory by
to the defendants. these,On one of was in$66,67 paid
June, 1813, without suit; but the residue was notany paid
till and after anrecently, action had been andbrought,

recovered the for the amount.judgment against plaintiff
It also $•that theappeared, from Fester Peaseassignment

had never been inrecorded the officeof the of thesecretary
United States, and that some circumstantial exist-variations
ed between the itself and the of it inpatent description
the to Therethe was contradicto-conveyance plaintiff.

fact,as to the whether the ofry testimony principles
the had been known and used D. ;before A. 1812patent-

doubt,there notbut seemed much that the benefits derived
this offrom mode werepurifying spirit considerable.very

was advisable,ft not tohowever, submit thethought tes-
on these two last to the theiruntil bear-pointstimony jury,

;examined forwas further that and for con-purpose,ing
case,in aof the other the verdict wassideration takenpoints

todefendants, aside,the be setconsent for orsubjectby
it, as afterwardsentered be foundmightuponjudgment

proper.
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toas theJ. is no doubt prin-There generalWoodbury,

exand is elaquowho has receivedhe, money,thatciple,
refundbe made to it init,to retainnot authorized maybono

(1) ID. & £. of assumpsit. (1.)actionanShove vs.732,
Wehh.-4 Bos. ofthe salefor personalwho receives moneyThe personand Pul. 260

(Day’snote. comes withinin a thirdwas person,the titlewhenproperty,Edition.)
E. 732.—­&D. E. 369.—1D.­2 &principle.this general
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654, Bree vs.rule is Holbeck.—­nants, the otherwise. Doug.
Curtis.al. vs.65,Mass. Gates et Winslow.*1 Rep.

contra­which beencases, some haveAnd the by thought
of con­the instrumentsare instances wheremerelydictory,

form,hare been some defect inconsidered voidveyance by
which,inor made of apursuanceby being prior agreement,

title, to re­all done under is on failure of held beit,with
2639.-3 Pull. 131.­—­1 Es. Ca.162,scinded. Burr. Bos. &

32,639.­—­7150.­—­2 do. Mass. vs. Shearer.FowlerRep.
recorded,beBut the sale of torequiredpatents, though

hence,the of ;is sale and on amere personal(1) property (1) Act of Congress, feb 21,
to 1793.’failure of title the the itreceived forpatent, money by

the vendor, cannot be retained, unless some cir-equitable
cumstance, or technical rulesome to make theinterpose,
case an to theexception principle.general

In the case, the title to the is topresent patent supposed
failed,have because the of it from theassignment original

was never recorded; and the decision in Blisspatentees and
(2) 8 Mass.vs.others countenances thisNegus, (2) position. 49.Rep.

But the act of does not, in directCongress terms, declare
the ifvoid unrecorded. Itsassignment resembleslanguage

statutes,that in most the record of deeds ofconcerning real
; and, inestate relation to these last, held,it is whereevery

that, without the title between therecording, passes parties,
is as toand void creditors, and those whoonly afterwards

from the without notice.purchase grantor
We see no reason an of theagainst same ruleadoption

under act ofthe Congress. (3) (3) 6 Cranch
324.-12also,It ivas Mass.that the title to theargued, ;failed be­patent

323,324Rep.cause differences existed thebetween itself, andpatent the
of it in the to thedescription Butconveyance plaintiff.

admitted,it was that those differences were circum­only
stantial. Hence the waspatent andidentified,sufficiently
no arose, that thepresumption variations were intended as
fraudulent affirmations,in to the ofcharacter therespect

1 N. H.patent. 349, Casevs. arn.Rep. Ald.Morey.—2 &­ B­
345, Rex vs. Wheeler.

* Greeuleaf Lloyd352, (semb.) v. Jewell et al.
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Holden lt the of thecontended, likewise,was that principles pa-vs,
Curtis., ; hence,and thetent had before been used and known that

of the act offailed under thepatent express provisionsright
17th, 1800.passed AprilCongress,

thetrue, that under such cir-It is doubtless patent,
the use of itscumstances, fails, prior principles,though may

known the Because thenot have been to pub-patentee.(l)
(1) 3 Wheaton
465. —1 benefited a for what was beforeMa- lic is not patent,by
son 447. “ used the of was beforeknown and and whatprofits

“ beused,” should not one in-known and monopolized by
dividual.

“ as in the ofBut the word actprinciples,” employed
not thedoes mean principlesmerely elementaryCongress,

earths, alkalies, ; or ofbodies, as mechanicof &c. power,
wheel, lever, screw, &c.; or ofthe obtainedpoweras by
fire, Becausewater, air, machine, medi-&c. scarcely any

orutensil, could be constructedor withoutoperate, thecine
suchof some principles.aid

butnot themeans, principles,It elementaryonly ap­
1 H. 348.-2­of them. N. o­ l­ t­Rep.plication

Gallison 51.­ ­Hen. Bl. 463.—3 .15.)—1Wheaton on­(Apx. Mason447.-2
95, B­—8 D. E. Hornblower vs.&

of newbe the or themust principles,discoveryTiñere
newof old ones in a or in a newproportion,employment

' That tois,to new use thea purpose.orprocess, language
sciences,of the arts and thereof the renovator mustgreat

“ tomeans, thean of farther indow conditionbe invention
(i of withman new or works.” 2and life Lordpowers

Works,199, edition.)Bacon’s (Shaw’s
views of the true construction of the Act ofUnder these

ofto the thisthe evidence as patent,Congress, originality
unless,to a the otherhereafter be submittedcan o*jury,

case,in the the defendants shall in allappeartestimony
are inclined to thatto We thinkevents be theydischarged.

wasFor a that theon patentare so supposition,discharged.
that the has thus it is to benot original,and right failed,yet

thethat when sued for the considera-remembered, plaintiff,
de-to this toandtion, fact,an proveopportunityenjoyed
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H°Identohe now seeksof the very moneyafeat recovery
Curtis,»regain.

notes had been orthe negotiated,thatnot appear,It does
Hence,other circumstance.by anythe defence precluded

asfrom such accidentomissionarosemade, thenotitif was
andtrial,a or from suchto newhim ignoranceentitlewould

are irremediable.asneglect
same,is thein issuein both actionsThe identicallypoint

the to the considerationof defendantsis, the moneythat right
un­settled,it that nois well question,the andfor patent;

review, trial, be twicenew canor appeal,less litigatedby
1 N. H. 33.—­ Whittmoresame Rep.between the parties,

Whittmore, Col­vs.vs. John. 233.­—ParkerRep.(ante.)­—­9
cord, (ante.)

the in bis hadBut if a covenant con-plaintiff, conveyance,
the title theof he still resortpatent, to amaycerning higher

E. 568, Cowley vs. Dunlap.(1)on thedistinct 7D.&remedyand covenant.(l)
he could aWhether sustain special onassumpsit an im­

ifno exists,covenantwarranty, is aplied question which need
benow discussed. 1 N. H.not 76, RobisonetRep. al. vs.

Crowninshield.
case,On the facts of this a further question arise asmight

to the sum of $68,6»; because that sum ivas paid previous
to the institution of suit; and,any therefore, does not fall

the ofwithin reasons abovethe principle.
But, in vs. Hare,Taylor Bos. Pul.(4 it was260) held,

thethat title to athough failed,patent yet the purchaser
notcould recover back the consideration ifpaid, bene-any

fits were derived from the use of the andpatent, the com-
munications which it.accompanied

We see no insuperable toobjection this rule, when the
benefits were equivalent, and the purchaser not liable for
them to priorany patentee. How these facts were in the

instance, haspresent not been settled the Yet thisby jury.
distinction as to the sum beforepaid suit not having been

review,taken at the trial, and the cause still fobeing open
we shall render

onJudgment the verdict.
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