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BietóráBut in the Thethere other case.was no presentdelivery
Daniels,with a third underdefeazance was anlodged person express

it delivered thecondition, tenant,that should not be to un-
less a sum of within threewas paidmoneyspecified years.

defeazance,not the; therefore,The was waspaidmoney
not and to haveover, ;delivered not been deliveredought

remains,the first,the tenant as atfrom abso-conveyance
; the indemandant,lute and her ofconsequently capacity

recover.administratrix, cannot
on the verdict.Judgment

ESTHER CURRIER.CURRIERvs. JOHN
no obligation,When is mentioned for of anthe itplace performance must, as a

general be ohligeeto inperformed theprinciple, person.
thingsif theBut be deliveredto or nature ofarc the the in-cumbersome, contract

dicates generala ofparticular this does notplace performance, principle apply.
Collateral circumstances be considered, ascertain the theto intendedmay byplace

parties
to deliverreadiness the articles thereof,A at and duethe noticeproper place,
the obligor.exonerate

This was debt aon bond to the and her hus-plaintiff
band andjointly severally.

Currier,Her husband, Jacob had since deceased.
The defendant craved of the condition, whichoyer being

had, it that in aappeared, consideration of toconveyance
the defendant Jacob Currier of a tract of land inby Ches-

theter, todefendant was said Jacob's debts, andpay pro-
vide for him and hissupport ; or,wife in failurenecessary
thereof, to them,was lease to life, ofduring acres hisfifty

Sandwich,land in where the defendant resided.
He then apleaded performance of the condition ; to

which there was a replication, a breachassigning since the
death of her husband.

The took issue onrejoinder this, which thebeing joined,
here,cause was tried in term, 1819.February

It inappeared evidence, that the defendant was sona in
oflaw the plaintiff, and lived in the usual for a farmer;style

that, thesince date of the bond, in March A. D. 1808, he
had not been destitute of room and inprovisions his house at
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Carrier of the obli-sufficientfor the comfortableSandwich, support

D, the father1809,the winter ofA. removedthat, ingees.ami
but mother refuseddeath,til! his thethereand continued

herwithwith at Chesterto him and remainedresideever
connexions.other

tothe defendant,forreturned subjectwasA verdict
further advisement.

for the plaintiffMoody,
theEmerson, for defendant.WoodmanandJ.

the fulfil-in issueJ. TheWooDBt/Rr, put onlypleadings
husband.of thethe deathbond,the after plaintiff’sofment

defendant, iffor thefoundThat has beenissue properly
into thebond,the either plaintifffulfiltowas not obligedhe

For, other-as she appoint.mightor at such placeperson,
to have been aof defendantthe appearedhousewise, the

maintenance, his readiness toand sup-for hersuitable place
ansufficient withoutwould be actualher at such place,port

jarticles.(loftender any
(1) 1 Chitt. PL

to the in Á.D. 1869,noticeofit plaintiff,and319. —1 East. This readiness
293,-7 D. & E. trial; after such anandat the unqual-wore proveddistinctly129. —4 Mass.

474.Rep. it wasshe thenremove, asto gave,ified refusal unnecessary
death.her husband’ssincethe invitationto repeat

to doubt the correctness of theno dispositionWe feel
outwhich no ofplacepointsanthat obligation,principle,

to inbe fulfilled the obligee person,mustperformance,
(2) Litt. sec. tochance be.(3)he maywherever340. —Com.

“Di, SJ>ndi-­ thisto principle,generalis established exceptionanBut'it
G. 9.tíoa,” but forfor articlesis not money,when the obligationthat

“cumbersome, for ten bushels ofanas obligationarewhich
“ todelivered thenot be inneed obligeewheatwheat,” the

thereof, shall excuse”that the“for importablenessperson,
(3) 3 Leon. obligor.(3)the
260. Chaney's ““Leon, betweenaCoke,Case. —4 note diversityso,” moneyAnd says
46. “ But he adds,ofor weight.”(4)(4) greatthings ponderous,Co, andLitt.
210, b. the books,infollowed thatisdoctrine generallytheand

be at suchstill delivered placemustponderousthingsthese
obvious,beit must thatYetshallobligee appoint.(5)theas

(5) Co. Litt.
latitude, be correct without.cannotb. its utmost210, inposition,this
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“ c"“ierthe two spe-betweendiversity”substantialalldestroying
Currier,theas placeappoint,for the; mightobligeeofcíes property

tobe whenhe chancethe where mayplaceof performance,
unreasonableis tooOr, whatdue.becomesthe obligation

so fromremoteahetolerated, placemight appointto be
of merethethethat expenseof the obligor,the residence
wholetheexceed pricewouldof the articlestransportation

for them.paid
thethis, that when obliga-iswetrue ruleThe apprehend

whenandof performance,noplacetion designatesexpressly
theincontained obligation,from factsbe inferredcannone

which maycollateral andfacts,other independent,or from
(1) 8 D.rea- & E.the anybe obligee may designateparol,(1)proved by
379. —14 Vez.

of the articles.for the deliverysonable Jr.place 170. —X
Mason 1%intendedstated, thefacts above placefrom thewhen,But Peisch vs.
Dickson. —1has noinferred,be thecan obligeethe parties clearlyby
PhillipsEv»
441.a differentto place.appointright

times, ofrent, which, in ancient consistedThus generally
land,the of the when noof produce might, placeportiona

lease,was named in the beof orpayment expressly paid
ofon the land out which thetendered Soproduce issued.(2) (2) 18 Edw.

IV. 2.to make a feoffment wellbond was fulfilled aa tender ofby
“on tofeoffment the land bea because the estateconveyed;

“ must pass by livery.”(3) (3) 18 Edw.
IV. 3. —Videit be toThus must man withapparent every acquainted etiam.-4 John.
285,Thompsonof life,the business real that a contract toa blacksmithby
vs. Ketcham.

work,a certain sum in his when it was that hepay proved
a in which he was accustomed to labor,owned shop ought

must haveand been intended to be theatperformed shop
While,of the on the if he owned nopromissor. contrary,

and labored as a and didtheshop, journeyman, promissee
own a the inference be,would that the contract wasshop,
to be in at the of theperformed labor shop promissee.

Additional facts ;the result ■ both cases andmight vary
so isone, i!additional illustrations will occur tomany every

to more.unnecessary repeat
The nature of the the defend-to be furnishedsupport by

ant in the of house-room.present case, as it must consist
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Currier food, and otherattendance, neces-clothing, nursing, things
“Currier. of his would makefor the comfort it as im-parents,sary

““ of wheat.”as ten bushels Hence he was notportable”
bound to them to the wherever shecarry obligee, might

to dwell.happen
think, too, ofWe that the place performance, contemplat-

ed the is to be inferred from the factsparties,by clearly
contained in the from other collateralbond, and and inde-

’facts inoffered evidence.pendent
In most of thiscontracts between anddescription parents

a child, life-lease,the retain a orparents interestmortgage
in the farm before The son,occupied. also,they resides

them,with or has sold his iselsewhere, and aboutproperty
to The ofremove home. wouldplace performance then

(1) 15 Mass. theto be house before theoccupiedseem by parents.(1)262,Rep.
Wilder vs. this nocase,But in the retained interest in theparents farm
Whittemore. before The son was settled inoccupied. athey different

at a considerable andtown, distance, does not toappear
a On theremoval. ithave contemplated seemscontrary,

land,that the the inparentsby Chester,probable, conveyed
toto be sold their debts andwas the ex-discharge defray

at Sandwich,of their maintenance where the son re-penses
Because, on the son’s tosided. maintain them satis-neglect

their former farm in Chester was not to re-vest, butfactorily,
was to them a life-lease ofthe son acres of hisfifty owngive

;in that the wherefarm Sandwich allplace doubt-being they
to The son’sless dwell. own house inexpected Sandwich,

not house athe of would seem toand thebestranger, most
for their maintenance.natural spot

The infirmities of life would theincreasing watch-require
of filial affection ; and,ful tenderness for whichaught ap-

the son not received insufficientpears, only toproperty pay
Chester,board atfor their or elsewhere ; but must have ex-

that his would toparents prefer withpected spend him the
remnant of their beand a ofdays, re-paid the debtpart of

heas rocked the cradle of theirinfancy declining age.
father,his who madeAccordingly, and who must well

have understood the contract, removed to the son’s house,



TERM, 1819.ROCKINGHAM, SEPTEMBER

his The motherdeath.there till passionatelyand resided
to thehave beenson’s housethe; appearsrefused and as

ex-wasthe time the bondintended atofplace performance,
differentto ashe had no appointthinkecuted, we right

place.
verdict,on theJudgment

ROCKINGHAM, SEPTEMBER TERM, 1819.

L.JONATHAN WHITING vs. RICHARD BRADLEY.

mistake,sheriff,a of A.If sell the on an againstexecutionby personal property
consignedB., B.,which had to and Usersbeen return the executionproperty

satisfied to amount of is athe the B. still witnesssale, for A.competent in an
against sheriff.action the

mistake,sheriff,return of a inThe when erroneous may, certainby cases, be
vacated,or in some beamended and cases contradicted.may

1791, creditor,iffstatute 15. a whose executionUnder our has been leviedFebruary
belongestate, to judgmentor which did not theon either real debtor,personal

scire facias, obtain fora new execution the amount thus levied.bymay,

This action ofwas trover fora merchandize,andquantity
tried here, issue,was on the term,general February A. D.

1818.
and,Wm. West witness,was offered as a at the request of

the defendant, sworn the dire,voirbeing upon answered,
that he was not interested in the event of this suit, unless

so themade facts.by following
The described in the writproperty was deposited with

him the to be sold onby plaintiff, commission. The defend-
aant, sheriff,being afterwardsdeputy received a writ of

attachment Westin Tucker,favor of oneagainst and there-
notified of theupon, though plaintiff’s interest, seized and

removed the in Afterproperty dispute. it wasjudgment, sold,
and the proceeds returned him inby part satisfaction on the

ofback the execution.
The witness stated,further that an hadadjustment since

been made between the andplaintiff him, that exonerated
him,from for theany ;liability butgoods the terms of the

oradjustment, the nature of the were notdischarge, par-
ticularized.


