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Exeterob-nocan discoverlaw, wetheBut it did so extendif
VS.

Stratham.in itsis ap-the law; as generalto this constructionjection
to aand relatesinterestsnot impair privatedoesplication,

(1)1of N.concern.(1) H.publicsubject altogether
thus ex­to' learn,We are that the power,legislativeyet &

Hampton,vs.dangerous That theisercised. cither or unconstitutional.0 ante.#
seemscannot,whole of our laws as soundpolicypaupersystem

to be or thedictate, reformed abolished. That in­alarming
to becrease of as settlements cannot obviatedlitigation by

the of state orwhole maintenance on theexpensesthrowing
counties,the or on the towns whererespective paupers hap­

tobe when relief. That these bepen cannotneeding expenses
lessened farms andpublic fur labor.by providing work-shops

“Or, if fail,this that the valiant be left tocannotbeggar”
work or suffer, and the toconfided the affectionatehelpless

kindred,charities of asaided, will be inthey properalways
cases, the ofliberal that divine ofsympathiesby principle

all,the ofwhich warms hearts andmercy, which soproves
a to both andblessing receivers.giverssignal

a he-verdict enteredLet thegeneral for defendants.

HILLSBOROUGH, TERM,OCTOBER 1819.

SAMUELFAIRBANKSvs. THE TOWN OF ANTRIM.
9th,our statute ofUnder 1791. is to aa town Hable if neglectitFebruary penalty,

to or ineither build a sufficient to confine cattle. Akeep repair pound penal
statute should not be construed with such strictness as to defeat what was proba-

the intention of the languagemakers of mightbly it, but which the used other-
thoughtwise not tobe embrace.

the describe,But declaration a statute must withupon penal strict suffi*certainty,
cient facts to constitute an ofíence and when the; declaration is for a in-penalty,
curred neglect either to build or a allegeit mustby timepound, the whenrepair

neglectsuch neglectfirst ; is,commenced as each statute,the a dis-year’s by
tinct. offence, no joinedand of one becan inpart theyear declaration with a

either ofpart a or aprior subsequent year.

This was a lam action forqni that the defendants were
destitute of a andgood sufficient pound from the first ofday

Á. D.August, 1815, to the first of D.A. 1816.day. August,
The defendants fileda demurrer, and, in thegeneral argu-

D,ment of the here,cause 1818,October A.term, relied
theupon followingobjections.
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Fairbanks that ofFirst, 9th, 1791,the statute whichuponFebruary
Antrim. the action is no for notimposes penalty keepingbrought,

ofbut; for destituteinpounds repair only being altogether
them.

of twothat as a is at the endSecond, incurredpenalty
statute,the of thefrom and an additional pen-passageyears

otherat the end afterwards the townof mayevery yearalty
theof a the mentioned indestitute periodremain pound,

time, to dis-of that twoincludes portions belongdeclaration
offences.tinct

theforFletcher, plaintiff.R. counsel
for defendants.Atherton, the

of the court.Woodbury, delivered theJ., opinion
de-9th, 1791,of statute ofourThe section Februaryfirst

“ be made and inthere shall maintainedthatclares, every
«(i) t N.H. sufficienta andstate,this pound,” &c.(l)town in good

“ ifenact, that, shall beto town notIt then anyproceeds
“ twowithin from thewith such pound years pass-provided
“ and toact, shall forfeit person,this payof anytheying
“ thesum of ten andsame,the the pounds,sue forwho will
“ that shall beafterwards,sum for year theysame every
“ of such pound.”destitute

de-as thethe above sectionof might,constructionA rigid
to build athe to alimitcontend, neglectpenaltyfendants

“ sufficient pound.”andgood
aof broader andis susceptible meaning,But the language

intended tothat theclear, pun-it legislaturewe think very
to build,well as a pounds.as neglecttoa repair,ish neglect

declared,it is thatto theThus, goodin language,respect
““ maintained,” as well asbe pro-shallsufficient poundsand

“ to bedeclared incurrediswhen theAnd penaltyvided.”
“ be destitute of suchshallthatafterwards, theyevery year

“““ refers to andsuch,”word, goodnaturallythepound,”
“ It needs noit. argumenthavewhichsufficient,” preceded

defective, iswhenato pound,repairtothatshow, neglectto
“ Assufficient to theand pound.”aofbe destitute goodto

inferred,it is be not fromto onlyof theintent legislature,
athatcircumstance,the statutebut fromthese expressions,
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Fairbanks.to cause toas and useful bewas pounds repaired,necessary
Vi.

Antrim.to be erected.as to themcause
however,these views, it is and theurged, argu-Against

truism in books,is a the that the construction ofment penal
be strict.statutes should

if to theconstruction,But rule of we recurthis principles
oftenfounded,on is to have beenwhich it misappliedappears

be to the declara-to and should confinedstatutes, generally
into adducedand the evidence sup-tions on statutespenal

(l)Bac. Ab.of the “port declarations.(1) action qui
Hun,”B.toofThus the strictness or clearness testimony prove guilt

the thewell be to increase with ofrequiredmay enormity
5»,(2) 3 Insti.theoffence Because are moreconsequencescharged.(2)

-4 Bl. C.theto offender and thatsevere the departure fromalleged 215-6.

which we bound to isinnocence, are presume, greater.
declarations statutes,in to aupon penalAgain, certainty

“ in is so that thecertain intent general” required, words
not mislead either their naturalused or artificialbymay

that the be;sense ofrespondent may clearly apprized
accusation,of the and the courtthe nature enabled to ascer­

whether he is withtain, with what amountsprecision, charged
crime, if with whatto and crime. Co. Litt. 303,any any,

530,­onPl. 54.­—­2 Bl.­a­.­ —Lawes Hen. —4 Maul 215.*Selw.&
reasons, however,The for so much strictness in other por-

tions of the have been and we doubtquestioned,pleadings(3) (3) 682.Cowp.
Doug. 159.to thewhether ever construction ofthey apply statutes.

statute,Because a if of isas thepublic uniformutility, pre-
be so construedshould as to effectuatesumption, the inten-

sure,tion of its intention,makers. This to be must be gath-
ered thefrom andlanguage ofsubject-matter the statute.
But once so it iswhen no lessgathered, important to society
and no more severe the offender toupon enforce it in penal
statutes inthan remedial ones. Indeed, at havesociety large
often more interest in a liberal extension of some stat-penal

; and,utes in those notpenal,merely such as in-including
flictcorporal thepunishment, offenderhas often less at stake.
Without such a construction, too, this class of statutes be-

* 19 John, 349,Mils vs.36, Martin,
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Fairbanks comes almost a anda dead areprosecutions mockery,letter —
Antrim. malefactors encouraged.

Nor is ; cast,it for in Pomlter'sunsupported by authority
“(1)11 books,Coke34. Lord Coke it is in that(1) observes, ourfrequent

“ statutes been to the endintendment,have takenpenal by
“ should not shouldbe but take effect accord-they illusory,
“ to the intention of the makers of the actanding express

“in Plow. 86, vs. it was the of allPatridge Strange, opinion
“ “the that don’t come with-whichjustices,” though things,
“ “in the words” of statutes, shall not be takenpenal by
“ “ the words of them be construed bene.equity,” yet, may
“ to the intent of the makers thereof.”ficially, according

497.—VattellVide Cro. Ch. 71.—Leach­ 1.­ —­1­ 3 b­etiam. John.
2, s. b.17, 6, 12,. ch. ch. s. 17.*282.­—­Puffendorf
Hence, as it is not inconsistent with the letter and com-

with the of this statute to a to re-spiritports punish neglect
the first of the defendants must fail.pounds,pair objection

however, still inThe second appliesobjection, principle,
it mustwe are inclined to think fatal to theand de-prove

claration.
“is, that the were not withThe town providedallegation

“ 1815,sufficient from the ofa and firstpound August,good
“ of 1816.”to the first August,

is, other tothat there are noThe allegationsobjection
in-that this of time is a which wasshow, period year during

; that,full without such other alle-one aridcurred penalty
time did notdoubtful,is whether a of thisit portiongations,

it,of another andto form one the residueandpenaltyhelp
differenta penalty.

whatever, andif the town neverThus, erected poundany
with the declara­of facts is consistentstatesuch a enough

9th, 1793,first incurred andwastion, the penalty February
of afterwards.at the endadditional everyan penalty year

1st, 1815, tothe fromneglectConsequently August
1816, to constitute the9, pen­helped twenty-thirdFebruary

1816, to9,from; theor offence and neglect Februaryalty
of-­theto constitute1, 1816, twenty-fourthhelpedAugust

* 95.Wheaton5
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Fai*ankioffen-­two and distinctof separateIn partsfence. this way,
Antrim,towhichno is appearsandunited; alleged,ces are neglect

offence. Butandone single independenthave constituted
to this withto in the declaration showappearoughtenough

theFor defendants can­the strictest otherwisecertainty.
for dis­know, whether are called to answer onenot they

offence, ;or for of two distinct offencestinct otherwiseparts
for onecourt cannot whether countsthe the plaintiffjudge,

offences, andor for of distinctoffence,distinct twoparts
or forfor of ahe counts a total want pound,whether neglect

to ofone otherwise the statute limitations; may applyrepair
itto of the other asone the time and not topart part, begins

fromofto at the endrun a every yearagainst prosecution
(l)iSaund,otherwise, thetoo,the of the offencefirstcompletion :(1)

barin a in woulddifficulties it as formerpleading recovery d^&e^isíÍ
®®adookvs-­insuperable, recovery, includingifbe because the former a’£ J1 ° Hammatt._

offences,two distinct must be ato bar toperiod belonging
for both of or for neither ofthemother them.prosecutions

it would be anvia, anomaly.Quacunque
erected a but are al-if town once nowthe pound,Again,

facts is alsodestitute, and such a state of consistenttogether
declaration, first was incurred at thewith the the penalty

destitute,end of the first after became and an ad-year they
the ofditional at end afterwards.every yearpenalty .Here

arise, which exist in the other viewall the difficulties of the
and cannot be cured without an;case thatthey allegation

the first 1st, 1815,town became destitute orAugust August
1st, in some prior year.

theif town had erectedSo, and retained a whichpound,
had become insufficient to andmerely it,neglectby repair
the is broad to reach such a case like-declaration enough
wise, the first thewas incurred at end of firstthepenalty

after this and an additionalyear happened;insufficiency
at ; which,of afterwards with-thepenalty end every year

out an rise to thelike before mentioned,thatallegation gives
same difficulties. Where this not norisinsufficiency great,
has it fixexisted, tobe inconvenient thelong pre-may
cise it commenced. But if betime the insufficiency trifling,
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Fairbanks itis of no or if and ofa beprosecution utility; great long
AfitxifD. and sufferhave beenthe frompublicstanding, negligent,

ofevents,all theAt rules pleadingtheir own oughtwrong.
evidence.these incidental difficultiesaboutto bend tonot

maxim,to the that subtilitm inassent nimia jureWe fully
Hawk, reprobatur.(í)(1)2

2,25,ch. b. so far asBut and bearprinciple precedents, uponthey61,sec. 325.p.
It ourcase,this to favor the demurrer. has not beenseem

to find in eitherfortune authorities pointgood any directly
“ B,,trnnPin Bac. Ab. actionBut it is remarked qu.way.

“ such athat where the is for prac-penalty given continuing
“ ortime, for not such an act withintice for a certain doing
“ information be inthe musttime,such a particularvery
<4 Videwithin the timethe offence prescribed.”bringing
etiam, 529, 640,Parker CursarJa. vs. Cowp.Cro. & Ux.­—

28, Queenet al.­—­10 The vs. Matthews.—Mod.vs. DunderCrepps
Lutw, 2, 28, 19, 23,. C. b. ch. sec. 75.P­ ­ l­162.—Hawk.­

a was inflicted onwherevs. penaltyIn Cathcart Hardy,(2)5(2) Maul &
Seiw. 534. his benefice monthsfromfor absence eighta spiritual person

it to mean the nextheld preced­the court yearin any year,
The statute no orwrit.the specifieddate of daytheing

; norshould ofoffence beginthe any lengthwheamonth
K Butit.(3)should thatcompletewhichafterwards,^time(3) 5 Taunt %

». c. ;to this statute and if it was,is not applicableconstruction
;be thebad because allstill neglectwouldthe declaration

thethe immediately precedingis not yeardaringalleged
writ.of thedate

bad.Declaration adjudged


