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CHESHIRE, OCTOBER TERM, 1819.

The civil-law in similar cases made no allowance for im-
provements, and permitted no recovery of mesne profits.(1)
This in some instances might be equitable. Buat where the
improvements were small and the mesne profits great, or
vice versathey would prove a disproportionate set-off to each
other ; and our statute is much more equitable, which re-
quires the improvements, whatever their amount, to be paid
for onthe one hand ; and leaves the mesne profits, whatever
their amount, to be paid for on the other hand.

The law of Massachusetts, as construed in Jones ws.
Carter, is not so equitable as the civil law; for it subjects
the actual owner of the land both to pay for the improve-
ments, and to lose all the mesne profits,  Moreover, it would
ke impossible for a jury, in estimating the value of the im-

rovements, to alwavs effect justice by deducting from their
) ’ g

estimate the mesne profits ; because the permanent improve-
ments may not have exceeded ten dollars in value, and the

" mespe natural income or profits of the land may have

amounted to ten hundred dollars.

The danger, also, to which the tenant is exposed in losing
the consideration he may have paid to his grantor for the
land is altogether imaginary, if he is secured as he ought to
be by proper covenants ; and if, by gross neglect, he is not
so secured, that circumstance should have no bearing on the
point now in discussion.

Judgment on the verdict.
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ELIZABETH R. WILLARD e al. by GEORGE OLCOTT,
their Guardian, vs. ROBERT HENRY.

Where the condition of a deed has been broken, the estate is ot forfeited, unless
he grantor re-eater ; or, if already in possession, claim to retain it for condition
brokea.

This claim may cousist of acts,or of words, or of both ; but must amount to distinct
aotice of an intent not to walve the forfelture.

What astsrebut such an intent.

- Tas was a writ of entry.
The demandants counted as heirs at law on the seisin of
their father within the last twenty years; and, at the trial
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here in May, A. D. 1819, under the general issue, the fol-
lowing facts appeared in evidence, ‘

On the 19th of February, 1803, Wm. Henry, the owner of
these premises, conveyed them to his son John Henry, on
condition, that unless John maintained both his parents and
a brother by the name of Harper, in a specified manner,and
‘cultivated the farm with care and fidelity, the conveyance
should become void as to the whole land during the lives. of
the parents, and, after their death, as to an undivided half
should continue void forever.

In April, A, I 1808, John Conveyed his interest in ihe
premises to Roswell vazlkla.r(i, father of the demandants. In
"A. D, 1807, Wm. Henry died, and in the following year: his
wife took an assignment of dower in the premises, instead of
the provision in the deed, and died before the commencement
of this suit in A, D, 1818

It appeared, that since the death of William, his son Hor-
per had been well maintained, but till the assignment of
dower, neither the wife of William, nor Williom himself,
were maintained in strict conformity to the condition, nor
the farm cultivated in a husband-like manner ; bat still John
had remained in possession with them, and they had always
continued to receive from him such articles for maintengxilce
ag were furnished by him. ,

No evidence was offered of any express entry or claim far
condition broken, though the parents often complained, that
it was not fulfilled ; and, by consent, a verdict was taken for
the demandants, subject to a case made upon theabove facts,

Olcott, counsel for the demandants.

Symner, for the tenant. '

Woopsury, J. The parents of John Henry. bemu‘ dﬁad
the demandants are at all events entitled to recover a.-moiety
of the premises ; for the condition in relation to half of them,
whatever may have been its validity, and however' it may
have been broken, was not iéyoﬁeraéa after their decease,

Ta respect to the. other moiety, the condition was clearly
broken, but no mtgmpi was made to prove a re-enlry or ex-
press claim to the premises for that cause.
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Wils‘f“‘i The demandants, therefore, can recover that moiety, also,
Henry.  if suchre-entry or claim was necessary to re-vest the estate
in the grantor. '
(1) Co. Litt. Liord Coke observes,(1) “regularly when any man will
218 “ take advantage of a condition, if he may [can] enter, he
“ must enter ; and when he cannot enter he must makea
¢ claim ; -and the reason is, for that a freehold of inheritance
“ shall not cease without entry or claim, and also the feoffer
« or granter may waive the condition at his pleasure.” Vide
also 2 Cok. 53,b.—Shep. 153.—2 Bl Com. 1565.—Plow. 133,
Browmng vs. Beston.

When a grantor, as in the present case, continues in pos-
session after the sale, it is obvious, that a re-entry is im-
practicable ; and for that reason a claim to retain the posses-
sion for condition broken is equivalent.

If a grantor, thus in possession, forbear to make such
clalm, it'is ConSIdered sufﬁment evidence, that the forfeiture
1s waived.

This claim may consist of acts and words, or of either ; but
they must be ‘of such a character as with distinctness to ad-
monish the grantee, that thenceforward the possessicn will
be retained for ¢ondition broken, and that the breach is not
waived. -

Such is the notice required to a mortgagor, where a mort-
gagee is in possession to take the profits and concludes to

@) 2Mass.  Tetain it to foreclose the mortgage for condition broken.(2)

Rep. 496, Bxs- o, a subsequent conveyance of the premises by the former

send. grantor might be an act, sufficient to indicate a claim to the
premises as forfeited, in analogy to the doctrine, that such
‘conveyance by an infant is equivalent to an entry to avoid

(3) 14 John. ’?'Prior deed.(s)

124.—11 ditto Byt in this case, there were neither acts nor words, which

I?%T;;B\‘?\%gé. mdtcated an intent to retain possession for condition broken.
gin. The. complamts, that the condition had not been fulfilled,
were mere “statements of a breach and not of an intent to
claim a forfeiture on account of the breach; and all the

other circumstances tend strongly to rebut such intent.
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The grantee was a son, Whose neglect would not be treat-
ed with severity ; he was, also, for services rendered and
money expended, to receive at all events a moiety of the

Jand ; both the parents, after condition broken, continued to

reside with him, and accept such articles as were furnished
‘under the condition ; and the mother, after the death of her
son, and till an assignment of dower, accepted the same ar-
ticles of his grantee.

From these facts the deduction is inevitable, that the
breach of the condition was waived, and judgment must,

therefore, be entered
On the verdict.
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PETITION OF PRESSON FARWELL ef al.

In references under a rule from a justice of the peace, if all the arbitrators attend
the hearing, bur only a majority ef them sign the award, the award is binding.

When such rule is returned to the justice he has authority either to accept or reject.

the award. If be rejects it, without assigning on the record a sufficiext cause,
the proceedings by the justice are not void, till quashed or reversed. The reme-
dy in such case is not by mandamus.

But the proceedings being no bar to a prosecution at common law of the claims
submitted, a certioraxi’ would be useless, and a writ of exror, if it lies, i iz the only
efficient Lemedy

Tris was a petition for a mandamus to a justice of the
peace in this county to render a judgment, accepting a re-
pert of referees, made and returned to him under a rule,
that issued in conformlty to our statute of December 16th,
A. D. 1796, :

The petition was entered here October term, 1818, and at
the same term notice wasserved on the justice to appear and
show cause, why a mandamus should not issue. On his ap-
pearance, two causes were assigned.

First, that as all the referees did net sign the report, though
all were present at the hearing, he had rightfully rendered
Judgment that the report should be rejected.

Second, that if the Judgment so recdered was erroneous,
the remedy of the party, in whose favor the repm‘t Was
made, was not' by mandamus. '

Wilson, counsel for the petitioners,

Kimball, for the respondent.
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