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not treat-bewouldThe, whoseson, neglectawasgrantee
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theevents a ofat all moietyreceivetoexpended,money
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of hermother, the deaththe after; andthe conditionunder
the ar-dower, sameof acceptedtill an assignmentandson,

hisof grantee.ticles
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waived, must,andwascondition judgmenttheofbreach
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arejects assigning on the record sufficientit, cause,If he withoutaward.the

proceedings justice void,not till orthe are reversed. The reme*the quashedby
iscase not mandamus.in such bydy

being a common law of theproceedings no bar at claimsthe to prosecutionBut
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efficient remedy.

awas for mandamus ofThis a a thetopetition justice
tothisin render a a re-countypeace judgment, accepting

referees,of made returned to him under aand rule,port
issued in ofthat to statute Decemberour 16th,conformity

D. 1796.A.
The was 1818,entered herepetition term,October and at

samethe term notice wasserved on the to andjustice appear
show cause, a mandamus should not issue. Onwhy Ms ap-

two causes werepearance, assigned.
thatFirst, as all the referees did not thesign report, though

all were at thepresent he hadhearing, renderedrightfully
that the should bejudgment, report rejected.

Second, that if the so rendered erroneous,wasjudgment
the of the inremedy whoseparty, favor the wasreport
made, was not mandamus.by
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Kimball, for the respondent.
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Petition whichthecase, uponJ. In this principles,Woodbury,'of
Farweil et al. erroneous.the werethe report,magistrate rejected

referees, of the par-theall the attendedBecause hearing
it is aand;of them theties, a reportmajority signedand

aunderall,if aresettled that whorule, appointedwell
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59. 14 ditto indeed, that heand,void,isof thethe magistratejudgment148.

whatever, renderreasons tofor judg-has no anyauthority,
ofa. referees.ment reportrejecting

if he had suchremarked,be thatitOn these points may
avoid thetois not of a character judg-the errorauthority,

But if hea writ of error.(2)orment, unless(2) Vide the certiorariby
H,1si N.cases the is coramnon judice;suchhad not judgmentauthority,139,R. Hutch-

ins ts. Edson. to.or refusal render a acceptingfor theand judgment,delay
bemandamus sustained. Bythe a mightperhapsreport,

“is em-.acted, hethestatute, under which magistratethe
“ is-andenterto the upreceive report, judgment,powered
“ andfor cost.(3)thereon(3) 1 sue execution damagesN. H.

Laws 90. con-that in theis as broad asof thisThe grantlanguage
un-&c.;oaths,” and“toto courts administerallstitution

con-the usualofficerstoof such powerder judicialgrants
not inoris, particu-that exercise it anystruction they may

the intent ofHadto sound discretion.lar case aaccording
instance, wouldin thisthe been different theylegislature

command,oran orderhave the ofused languageprobably
to the re-in all cases registermerelydirecting magistrates

in to it.of the executionreferees, and issueport conformity
orTheir ministerialthen have beenwould merelyduty

clerical.
of theThe the as thecase,nature of as well language

to differ-statute, seems indicate an intentpresent altogether
ent. toBecause without this in thediscretion magistrate
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Petitionoror nothe mistake ofaccept reject report, computation
a!,Farweii otaward;omission in the no or in thecorruptionpartiality

referees becould taken of and rectified. Foradvantage
certiorari, lie,a or a writ of error in lawthough might yet

them,could be reached but some ap-nothing informalityby
on the record.parent

if discre-the is with no suchinvestedAgain, magistrate
“tion, the referees well been era-themselves as havemight

“ to issue ofpowered” execution, or them the clerksinstead
in of our ;courts areand of theany peacethough justices

“not to law,”be theirpresumed learned in thealways yet
and what is in thisintelligence, of much more consequence

class of cases, thattheir thanisimpartiality, usually greater
; choice,of someof the isreferees thebecause the magistrate

and, therefore, has the Anotherof bothconfidence parties.
is,of this dis-consideration much exercise ofthat anweight

cretion can on thenever the of eitherinjure rights party
merits; because the must theeithermagistrate reportreject

and then forredress is at common lawgenerally, asopen
(1) Whitte-motethe it,claims heor must and re-commitsubmitted(l); reject

, ,, w.W­,. . . hit-t­., ,/ revision,tothe the ownsame referees for theirsubject again emóte, ante.

On the discretion,this aswithoutcontrary, parties might,
remarked,before the of the inby acceptance report every

case, referees,sustain severe losses andfrom in themistakes
from manifest orcorruption partiality.

case,We are therefore satisfied, that, in the present
the for rea­though, magistrate the insufficientrejected report

sons, actedhe Hencewithin the ofyet hisscope authority.
the ;rendered is itjudgment him not void is a subsistingby

till reversed orjudgment ; and con­duequashed processby
there has been no refusal or tosequently givedelay judg­

“ment, so toas warrant a mandamus. Bac. Ab. Mandamus,”
C.­—­1 Maul Selw.& 445.-3 42,Dall. UnitedStates vs. Law­
rence.

Should a mandamus issue and the be thereport accepted,
justice’s records would exhibit two contradictory judgments
in the same case and on the same neither of whichreport,
has been reversed or annulled.
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PetitioH it. isredress,ofmodesalso, have otherIf the petitioners,
« mand­Farwetiet to refuse aai. courtreason with asufficientain general

E. 259.­—­69­ 2­ —2D.524.­—­8 Mod.Doug.amus.”*
650, the Sev.Barn. Ald. vs. Wge.Rex281.­—­2 &John. &

84.Ald. Maul. Selw.220.­—­2Barn.Com.­—­3 & &
have, claims inmerits ofon the their originalThat they

; havebut whethercase, theybefore been remarkedhasthis
theof the report;magistrate concerningon the proceedings

are,ofhave, those redress needif what modesand they
now be dfecided.not

a writ ofbe butuseless;wouldcertiorari, lies,if itA
tocase, enable the petitionerserror in this mightparticular

E.D.{V)i & thea accepting report.(l)get judgment,vs.467, Rex
of error onhowever,Justices to writ ofis sustain aIt not customary,

Yorkshire. ; it becanand whether onof this kind principleproceedings
toor we forbearnot,sustained anticipate.

Mandamus refused.

BANKCHESHIRE vs. JONATHAN ROBINSON.
bond, is forThough issue of non est found thedebt on the plaintiff, yet,in factum

pleadings of bond has ful-it that the condition the beenif from other appears
is judgment.filled, defendant entitled tothe
“ and referees ©rof notdemands,”a submission all the mayUnder parties may

damages, will accrue on aninvestigate and settle the which afterwards probably
damages good,an for such isindemnifying bond. a in to actionHence barplea

referees,settled andinvestigated and theaver,if it that were feythey actually
onjudgment theirrendered report.

assigngeneral toto of omitsa a any particularIf plea performancereplication
on demurrer.breach, it bad specialif

This was debt on a bond.
had,The it containeddefendant whichcraved beingoyer,

to theif shouldcondition, plaintiffsa. that the defendant pay
the Bank theonbills and which existedclaims,the against

to madethe beNovember, 1813,A. D.10th of payment
thereafter their amount shouldend of eachat theas year

wasBank,the the bondbebecome known and discharged by
be void.to

; onfirst, non estthenThe defendant pleaded factum
thefora returnedand verdictissue waswhich joined

plaintiffs.
Oneida.Supervisor259.Rep.*19 ofHull vs.Jeten


