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Pet;‘fim If the petitioners, also, have other modes of redwess, it is
Farwell et al. % in general a sufficient reason with a court to refuse 2 man-
™ damus* - Doug. 524.—8 Mod. 92.—2 D. & E.259.—6

John. 281.—2 Barn. & Ald. 650, Rex vs. the Sev. & Wge.
Com.—3 Barn, & Ald. 220.—2 Maul. & Selw. 84.

That they have, on the merits of their original claims in
this case, has before been remarked : but whether they have
on the proceedings of the magistrate concerning the report ;
and‘if they have, what those modes of redress are, need
not now be decided.

- A-certiorari, if it lies, would be useless; but a writ of
error in this particular case, might enable the petitioners to
A D. &E geta judgment, accepting the report.(1)
Justices  of It is not customary, however, to sustain a writ of error on
Forkshire. . o g .. .
proceedings of this kind ; and whether on principle it can be

sustained or not, we forbear to anticipate.
Mandamus refused.

-5 SO O st

CHESHIRE BANK »s. JONATHAN ROBINSON.

Though in debt on bond, the issue of non est factum is found for the plaintiff, yet,
if from other pleadings it appears that the condition of the bond bhas been ful-
filled, the defendant is entitled to judgment.

Under a submission of * ail demands,” the parties and referees may or may not
investigate and settle the damages, which will afterwards probably accrue on an
indemnifying bond. Hence a plea in bar to an action for such damages is good,
if it aver,’that they were actually investigated and settled by the referees, and
judgment rendered on their report.

If a veplication ta a general plea of performance omits to assign amy partieular
breach, it 35 bad on special demurrer.

Turs was debt on a bond.

The defendant craved oyer, which being had, it contained
a condition, that if the defendant should pay to the plaintiffs
the bills and claims, which existed against the Bank on the
10th of November, A. D. 1813, the payment to be made
as at the end of each year thereafter their amount should
become known and be discharged by the Bank, the bond was
to be void. ‘ ) '

The defendant then pleaded first, non est foctum ; on
which issue was joined and a verdict returned for the
plaintiffs.

%19 John Rep. 259, Hull ws. Supervisor of Oneida.
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- Secondly, actio non ; because on the 22d of August, 1815, Ch“h“e Bank
the plaintiffs being indebted to the defendant in the sum of Jonathan Rob-
$20,600 money had and received, the defendant instituted an \lll‘sff\,
action of assumpsit against them for the recovery of it, and
such proceedings were had upon the action, that an agree-
ment was made by the parties at October term of this court,
A. D. 1815, to refer the claim then in suit with all other de-
mands between them by a rule of court, and that this agree-
ment was fulfilled, a report made, and judgment rendered
thereor in favor of the present defendant at May term, 1816.
The defendant then averred, that the bond now in suit was
actually submitted to the referees, and all the damages
which could accrue thereon, were included in their report.

The plaintiffs replied, that after judgment.on the abovere-

_port, bills and claims to the amount of 3,000 were dis-
charged by them, which the defendant had not repaid in
conformity to the condition of his bond. The defendant re-
joined, that all the bills and claims discharged by the Bank,
« pbefore the reference and the date of the writ,” were sub-
mitted -and had been considered in the award.

"To this rejoinder there was a general demurrer.

Thirdly,. the defendant pleaded inbar a perfoxmance of
the conditions of the bond.

The plaintiffs replied, generally, that the defendant had
neglected to pay the amount of $1898 35, which in bills
and claims, had been discharged by them since the award.

To this replication the defendant fileda special demurrer,
assigning for cause the want of any specific breach, and
of a denial ‘that the whole amount discharged since the
award was not considered and adjusted by the referees.

There were also a fourth plea, replication, rejoinder and
demurrer, which so nearly resembled the ‘second plea and
its appendages, as to present the same point.

J. H. Hubbard and Alezander; counsel for the plaintiffs.

Cooke and J. C. Chamberlain, for the defendant. £

Woopsuory, J. pro curie. Some of these prolix pleadings
could well have been spared, and some of thvm are .not
characterized by much technical precision.
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- But the real questions in issue can probably be decypher-
ed. Asto the first plea, though a verdict upon it has been
found for the plaintiffs, yet the defendant may still be . enti-
tled to judgment upon the whole case. - For the verdict finds
only, that the defendant executed the bond ; but if from. the
other pleadings,it appears that the condition of the bond
has not been broken, or if broken, has been adjusted,
the plaintiffis ought not to recover. As to the second and
fourth pleas, they may be considered as admitting a breach
of the condition of the bond; but they answer it, by aver-
ring that the parties afterwards, through referees, settled

" not only the damages which had then accrued, but all which

{(H1 N.H.R.
34, Tilton vs.
Gordon ; & 77,
Rohison 8.
Crownin-
shield.

might ever afterwards happen to accrue.

If the plaintiffs supposed, that the referees exceeded their
authority, they should have demurred to this plea; but in-
stead of that; they reply, and without denying the above
averment, merely allege, that the damages now claimed

_arose after the award of the referees.  This is the fiest fault in

these pleadings ; because the averment ought either to have
been traversed ordemurred to. The rejoinder, therefore,
however incoherent, is no bar to judgment for the defendant,
if. his plea is in law sufficient. ~ Its sufficiency depends upon
the single question, whether, under the -submission of *all
demands,” the referees could consider and award not only
on the damages already accrued upon the bond, but also on
such damages as would probably afterwards accrue.

1, under all these circumstances, the referees could legally
award upon the whole bond, the plea is sufficient; because,
according to the averment, the whele bond was in fact ad-
judicated on by them, and the anticipated as well as actual

'damages included in the award ; and no principle is better
settled, than that a subject matter, which has once duly pro-

ceeded to judgment, shall not be re-examined by the same
parties, except on review, new trial or appeal.(1) In addi-
tioh to the authorities there cited, Vide 1 Wheaton 7.—4 do.

215, and Holden vs. Curtis, ante,

' We consider it as well settled, also, that when a dedamtwn

‘or submission is general, any subject matter, which comes




CHESHIRE, OCTOBER TERM, 1819.

within the scope of them, may or may not be embraced in
the trial und judgment 5 and whether they were or were not
so embraced in fact may afterwards be averred and proved by
parol. Onthe other hand, when a declaration or submission is
special, nothing can legaily beincluded but what is specified,
and every thing specified is presumed to have been- included
and adjudicated.(1)

Here as the submission was general, it was proper to
aver what was actoally considered by the referees ; and
as the whole bond might well enough come within the
scope of the submission, the referees did not err in awarding
upon the whole of it. \

The expression, « all demands,” is very comprehensive.
The bond was not only an indemuity for the hills received
and paid at the time of the submission, but those still out-
standing. It might, therefore, be deemed an existing claim

or* demand” against the dofendant, in respect to all of
them. It might be deemed an existing “ demand” as to all
of them in another view ; because the execution and force
of it were completed, and the subsequent redemption of bills
might be regarded as only events upon which payments
would become due.(2) Nor would there be much difficulty
‘in estimating the full value of the bond, or,in other words,
the quantity of bills outstanding at the time of the  submis.
sion, which might probably be afterwards offered for re-
demption. ~ The books of. the Bank would show the ameunt
unredeemed ; and those, experienced in banking concerns,
would be able to calculate, with considerable aceuracy, the
proportion of that amount, which from negligence and acci-
dents might never be presented for payment.

On the contrary, the word ¢demand” is sometimes as
limited inits meaning, as the word. “debt;” and often ex-
tends to nothing but what is then due, or owing either on
account of some wrong or some contract. 6 Mod. 232,
Knight vs. Burton.—1 Barn. and Ald. 491, Overseers of St
M. vs. Warren. .

Under this ambiguity, the parties themselves could best
judge of their own intentions, By their -advice, or guided
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Ches“’;eBmk by the circumstances of the case, which -indicated a desire
Jonathan Rob- that every thing existing between the parties should be finally

0N,

s~  adjusted, the referees proceeded to adjust all the damages

which had arisen and which could arisc under the bond ; the
parties were heard as to all ; the award embraced all5 judg-
ment was entered upon it as to all; and now if the plaintiffs
are not estopped as to all, they may recover twice for the
same subject matter,

-If theaverment in the plea, however, be not correct on
this point, we will permit the plaintiffs on terms to amend
their replications, and form an issue which will settle the
action on its merits. A different question is presented by
the demurrer to the replication to the third plea in bar.

The breach alleged is only a general one of neglect to pay
a gross amount of bills redeemed since the last settlement.
But no persons are named of whom any one bill was receiv-
ed ; no particular time when it was received ; nor the
amount received at any one time of any individual. Some
such specification might have been made without introduc-
ing useless ‘prolixity ; and then the defendant, under full
notice, could traverse and try the allegation. 2 Coke 4, a.
Manser’s case.—~1 Saund. 58,b. ante.— Burr. 712.~1 Chiit.
Pl. 556.

An issue on such a point would settle the question of the
forfeiture of the bond ; and in 2 subsequent hearing in-chan-
cery, the plaintiffs, if successful on the issue, would he al-
lowed in'damages the full amount of all the bills redeemed.

On the whole pleadings, therefore, thie defendant is entitled
to judgment.




