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PetitioH it. isredress,ofmodesalso, have otherIf the petitioners,
« mand­Farwetiet to refuse aai. courtreason with asufficientain general

E. 259.­—­69­ 2­ —2D.524.­—­8 Mod.Doug.amus.”*
650, the Sev.Barn. Ald. vs. Wge.Rex281.­—­2 &John. &

84.Ald. Maul. Selw.220.­—­2Barn.Com.­—­3 & &
have, claims inmerits ofon the their originalThat they

; havebut whethercase, theybefore been remarkedhasthis
theof the report;magistrate concerningon the proceedings

are,ofhave, those redress needif what modesand they
now be dfecided.not

a writ ofbe butuseless;wouldcertiorari, lies,if itA
tocase, enable the petitionerserror in this mightparticular

E.D.{V)i & thea accepting report.(l)get judgment,vs.467, Rex
of error onhowever,Justices to writ ofis sustain aIt not customary,

Yorkshire. ; it becanand whether onof this kind principleproceedings
toor we forbearnot,sustained anticipate.

Mandamus refused.

BANKCHESHIRE vs. JONATHAN ROBINSON.
bond, is forThough issue of non est found thedebt on the plaintiff, yet,in factum

pleadings of bond has ful-it that the condition the beenif from other appears
is judgment.filled, defendant entitled tothe
“ and referees ©rof notdemands,”a submission all the mayUnder parties may

damages, will accrue on aninvestigate and settle the which afterwards probably
damages good,an for such isindemnifying bond. a in to actionHence barplea

referees,settled andinvestigated and theaver,if it that were feythey actually
onjudgment theirrendered report.

assigngeneral toto of omitsa a any particularIf plea performancereplication
on demurrer.breach, it bad specialif

This was debt on a bond.
had,The it containeddefendant whichcraved beingoyer,

to theif shouldcondition, plaintiffsa. that the defendant pay
the Bank theonbills and which existedclaims,the against

to madethe beNovember, 1813,A. D.10th of payment
thereafter their amount shouldend of eachat theas year

wasBank,the the bondbebecome known and discharged by
be void.to

; onfirst, non estthenThe defendant pleaded factum
thefora returnedand verdictissue waswhich joined

plaintiffs.
Oneida.Supervisor259.Rep.*19 ofHull vs.Jeten
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CheshiteBank1815,22d of; on thebecausenon August,actioSecondly,
Jonathan Rol».ofsumto defendant in thetheindebtedthe plaintiffs being

anthereceived,had defendant institutedand$20,@00money
it,for the of andthemof assumpsitaction against recovery

thataction,were had the anupon agree-proceedingssuch
court,ofthe at term thiswas made Octoberment by parties

1815, all other de-claim in suit withD. to refer the thenA.
thiscourt,them a rule and thatbetween ofmands agree-by

renderedwas a andfulfilled, made,ment report judgment
term, 1816.in ofthereon favor the defendant atpresent May

then now in suit wasaverred,The defendant that the bond
referees,submitted to the and all theactually damages

thereon,could accrue included in theirwhich were report.
The the re-that after .on aboveplaintiffs replied, judgment

tobills and the dis-claims amount of wereport, $3,000
them, which the defendant had not incharged by repaid

to the condition of his bond. The defendant re-conformity
that all the bills and Bank,claims thejoined, discharged by

“ thebefore reference and the of writ,”date the sub-were
and had beenmitted considered in the award.

To this there was a demurrer.rejoinder general
the defendant in barThirdly,, pleaded a ofperformance

the conditions of the bond.
The plaintiffsreplied, that the defendant hadgenerally,

to the amountneglected ofpay 35, which in bills$1898
and claims, had been ihem since the award.discharged by

To this thereplication demurrer,defendant fileda special
for cause theassigning want of breach, andany specific

aof denial that the whole amount since thedischarged
award was not considered and the referees.adjusted by

There were also &fourth plea, replication, andrejoinder
demurrer, which so resembled the second andnearly plea
its as toappendages, thepresent same point.

J. H. Hubbard and Alexander, counsel for the plaintiffs.
Cookeand J. G. Chamberlain,for the defendant.
Woodbury, J. pro curia. Some of these prolix pleadings

could well have been spared, and some of them are not
characterized by much technical precision.
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BankCheshire in canBut the real issue bequestions probably decypher-

it hasRob-Jonathan to a verdict beenuponed. As the first plea, though
he enti-stilldefendantfound the theplaintiffs, mayfor yet

- the findsFor verdicttled to the whole case.uponjudgment
the but if from the;that executed the bonddefendantonly,

the bondother it that the ofconditionpleadings, appears
broken, broken,not ifbeen or has beenhas adjusted,

tothe As the andto recover. secondnotplaintiffs ought
a breachpleas, be asfourth may admittingconsideredthey

; it,the bond but answer aver-ofof the condition they by
referees, settledafterwards,thethat parties throughring

accrued,then but allwhich had whichthenot damagesonly
to accrue.afterwards happenevermight

that the exceeded theirIf the refereesplaintiffs supposed,
to this buthave demurred in-plea;shouldauthority, they

thewithout aboveandthat,of denyingstead reply,they
that the now claimedaverment, allege, damagesmerely

the inthe referees. This is first faultofafter the awardarose
; the either to havebecause averment oughtthese pleadings

therefore,to. Theor demurred rejoinder,been traversed
defendant,for theincoherent, is no bar to judgmenthowever

Its uponis in law dependshis sufficient. sufficiencyif plea
“under the submission of allwhether,the question,single

notconsider and awardcoulddemands,” the referees only
bond,the but also onaccrued uponthe damages alreadyon

afterwards accrue.as wouldsuch probablydamages
refereescircumstances, the couldIf, these legallyunder all

because,bond, sufficient;the isthe whole pleaaward upon
ad­bond was in factaverment,to the wholetheaccording

asas well actualthem, and the anticipatedon byjudicated
better; and no Isaward principlein theincludeddamages

which hasmatter, oncethat a pro­thansettled, dulysubject
re-examined the samebeshall notto byceeded judgment,

or addi-­Inreview, trial appeal.(l)on newexcept(i) h.i R. parties,N.
do,1 7.­—­4cited, Vide Wheatonthe thereto authoritiestiohGwtof&íí,

Robison vs. ante.Curtis,Holden vs.215, and
Crownin*

declarationalso, that when asettled,shield. as wellconsider itWe
comesmatter, whichor is subjectsubmission anygeneral,
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Cheshire Bankscope them, may maywithin the of or not be embraced in
Jona~ in Rob-judgment ; theythe trial arid and whether were or were iot ~nson,

may proved byso embraced in fact after wards be averred and
parol. hand,On the other when a declaration orsubrnisskm is
spectil, nothingcan lcga~ly specified,be included hut what is

evety thing specified presumedani is to have been included
(1)Viao Whit~adjudicated.(1)and ft~rnO~V~.

r~,hitt~nngeneral, properI~Iere as the submission was it was to (~)cited.
Justin.1n~t.actually by ;aver what was considered the referees and ti,~3

might enough s. 4.-Co.as the whole bond well come within the
scope suhmi~sion, awardingof the the referees did not err in
upon the whole of it.

expression, wry comprehensive.demands,"The " all is
only indernukyThe bondwasnot an for the billsreceived

paid submission,and at the time of the but those still out.
standing. might, existingtherefore,It be deemedan claim

against respectdvfendant,or" demand" the in to all ol
might existingthem. It bedeemedan "demand" as t all

view;ofthemin another because the executionand force
completed, subsequentredemptionof it were andthe ofbills

might regarded only upon paymentsbe as events which
due.(2) difficuky 190,wouldbecome Norwould there be much Litt

~92. 3 tiestimating bond, or, words,In the fullvalueof the inother s.4.-Co.
quantity outstanding Litt 190 92.the of bills at the time of the submis-

mightprobablysion,which be afterwardsofferedfor re-
demption. The booksof theBank wouldshowthe amount

experienced bankingunredeemed; those, concerns,and in
accuracy,calcuiste,wouldbe able to withconsiderable the

proportion negligenceamount,of that whichfrom and acci-
might presented payment.dents neverbe for

contrary,On the the word "demand" is sometimes a~
fling, "debt;"limited in its rn~'a as the word and often ex­

nothing due, owingtends to but. what is then or either on
wrong contract, 232,account of some or some 6 Mod.

Knight Burton,-1 Barn, 491,vs. and Ald. Overseers of St.
M. vs. Warren.

ambiguity, partiesUnder this the themselves could best
judge intentions, By advice, guidedof their own their or

17
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BunkCheshire by case,the whichthe of indicated a desirecircumstances ’JVS.

beRob- between the shouldJonathan that thing existing parties finallyevery
thereferees to allthe proceeded adjust damagesadjusted,

;and which under the bond thearisen arisehad couldwhich
all;as to all;heard the award embracedwere judg­parties

it all;as to now thewas and ifuponentered plaintiffsment
to all,as recover for thetwicenotare estopped they may

matter.same subject
be correct onhowever,in the notaverment plea,If the

to amendthe on termswillwe plaintiffspermitpoint,this
thean issue which will settleformandreplications,their

merits, isA differentits question presentedon byaction
to the third bar.to the indemurrer replication pleathe

ais one of toThe breach only generalalleged neglect pay
thebills redeemed since last settlement.ofa amountgross

of whom one bill receiv­wasare namedno anyBut persons
it was received nor the;whentimeno;ed particular

one time of individual. Someat anyreceived anyamount
without introduc­been madehavesuch mightspecification

fulldefendant,then the under; anduseless prolixitying
2 a.the Coke4,and allegation.traversenotice, could try

2.­ —1 Chitt.b. ante.—Burr.77­58,Saund.Manser's case.­—­1
556.Pl.

the of thewould settle questionasuchon pointAn issue
ina chan-in; subsequentbond and hearingof theforfeiture

beissue,on the would al-if successfulthe plaintiffs,cery,
redeemed.of all the billsthe full amountinlowed damages
is entitledtherefore, the defendanttheOn whole pleadings,

to judgment.


