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THETHE vs. TOWN OFTOWN OF HANOVER WEARE.
gain-state,ina this it is losthas ones settlement notWhen a acquiredpauper by

ing in state.anotheranother settlement
agreement, the of town before ismade selectmen a an commencedactionAn by

against engagedfor relief to a totown whichbythe furnished pauper, they
charges, not,of the thelegal &c.,statute does atwaive the notice required by

objectingaction, bar the to the duetrial of the town from want notice inof
form.

isagreement and whether made ox au-Sachan with withoutmerely executory*,
enforced,the town cannot be thefrom enteredunless onspecificallythority

record.
damages,it for if it was forlies made aaction sufficient consideration.Botan upon

statutes,in which were for ofintroduced the benefitThose provisions particular
be waived thoseby persons.maypersons,

relief,an action of forThis was furnished to theassumpsit
Kimball,ofwife and children aJohn pauper.
term,here, 1819,At the trial theon issue,May general

the that E. Kimball aplaintiffs proved, inacquired settlement
1803;Weare about A. D.the thatyear John Kimball was

son, was in Weare sometimehis born andprevious, was then
minor, ;a resident in his father’s that E. K.family after-

with hiswards removed to the state offamily Vermont, and
while there KimballJohn ofbecameliving andage married;

soonthat E. K. removed from toVermont ffanover, and in
1805,D.A. was followed J.K. and wife;by who, with their

have since becomechildren, andpaupers, have acquired no
in thisnew settlement state.

To that theshow defendants had been notified of theduly
furnished, a was offeredwriting in’evidence,relief which

30th,bore date was1816; twoAugust ofsigned theby
selectmen of Weare, and topurported admit notice of the

&c., also toand takecharges, no ofengaged theadvantage
want of notice form.in But thislegal waswriting signed
some months before the action waspresent commenced and;
no evidence was ofoffered specialany toauthority given
the selectmen to enter into such a contract.

A was, however,verdict taken consent for theby plain-
tiffs, to the of court,thesubject opinion whether the settle-

ofment J.K. ;in Weare ifwas and so, whether Weare was
to to theestopped ofobject thesufficiency notice.

Bell,Wheeler counsel for the plaintiffs.
R. Fletcher, for the defendants.
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Hanover J. of theThe last settlement in this stateWoodbury,vs.
Weare, Weare,father of town of The sonJohn Kimball was in the

was minor, hencethen a in and acquir-his family,residing
ed a in the samehis place.derivative settlement from father

andof them toafterwards VermontThough both removed
thattothence it does notagain appearNew-Hampshiro,

state, settlement;in newthem,either of either obtained any
a ac-is that onceand it an established settlementprinciple,

(H D. E.6 & till a new one iscontinuesquired obtained,(1)—j360. N. H. stateestablished, a to anotheris that removalIt also well19?.Rtp.

;here thatnot a the opera-does settlement acquireddestroy
betweenlocal; that intion of laws is and disputesall pauper

ob-tolook settlementswe canown ..corporations onlyour
own limits,(2)tained within our

(■) 4 East
to the106.-10 Mass. arehis then chargeableand familyJohn Kimball

411 —11R,-p. be entitled towould;of and theWeare plaintiffstownMiss. Rep.
441. of couldif notice upon legalthe evidence anyjudgment,

be deemed sufficient.principles
1909,27,ofof act June expresslysection ourthe 2dBut

thati; of the sumscases, adeclares, in notice in writing”all
beshallenumerated factsotherof certainandexpended
ofthewith supportorto chargeablethe town persongiven

sheriff and re­abemust byThe notice giventhe pauper.
“ beaction shallAnd notime.awithinturned prescribed

“ sums ex-foror persontown anyanysustained against
“ inbeenhasnoticeaforesaid, such givenunlessaspended
“ aforesaid.”(3)the manner5) N. It1 “360,,aws case, noticethatin the presentis pretence,there noA*
“ aforesaid,” actionthis can-the mannerbeen ingivenhas

“ coulddefendantsthesustained,” legallyunlessbenot
notice, and have inof theon accountwaive any objections

onfrom insistingto beas estoppedwaived themsotruth
inThecause. provisionsof theat trialthesuch objections
offor theintroduced benefitto notice wereasstatutethe

and it is a rationalbetowns, prosecuted-;who mightthose
for theenactedarethat whendoctrine, provisionsstatutory

of mereindividuals, publicnot onand accountofbenefit
whosethose, forwaivedbeconsiderations, bymaythey
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H*“vcrP.166, B.a.­-­1 &1 Inst.were enacted.benefit they
Weme.ditto245.­—451­—­6 ditto134.­—­1 Rep.East Mass.192.­—­2

errorem.tollitditto244, 645-7 199.­—Consensus
atand executedbe either proposedthis waiverBut may
itortrial,atime, isas often tile duringpracticethe same

time, andat aand previousbe uponproposed agreedmay
withoutbe executed objection.afterwards

farthest, an ex-­at thewas, onlycase theretheIn present
afterwards,; andobjectionswaive thetoagreementecutory

caseThetrial, mayto fulfilthatrefusala agreement.at the
defendantsview, thethisunder althoughconsideredbe

townbind the bytoof the selectmenthe authoritydeny
forvote that pur­aan without specialsuch agreement

(1)in theposed 1) although may questioned, iwhether n. h.it beand ■ . . Law.256,240., , , . theto bindusedhave languageappropriatetheyagreement
town.

either ofit is to settle ;those questionsBut unnecessary
had,if itselfsatisfied, the town abecause we are specialby

hadvote, entered into this and after-executory agreement,
it,to fulfil that the therefused for plain-wards only remedy

As a ofbe an action for court com-tiffs would damages.by
law, our towould en-mon it be provincealtogether beyond

of it;execution and a of this like a.a breachforce specific
of other becan redressedbreach agreementany executory

alone, the to aunless have courtaccessdamages partiesby
orchancery where alone a literalof specific performance

* (2)Mitford’scompelled.(2)becan
,,, Pleadings 307.

no,1 his distinction andbetween executedexecutory toagree» and
auths‘cited.settled,is known,ments well well and important. Doug.

21, Stuart vs. Wilkins.­—­15 110.­—­1Mass. N. H.Rep. Rep.
vs.Langdon Hathaway.

But it is not considered in that the for-always practice,
mer is do,a mere to the is done,while latter apromise thing
or the ;fulfilledpromise a stricterand attention to all the

of tliisconsequences .distinction would relieve casesmany
from much .embarrassment.

agreements, however,Executory sometimes be mademay
to ,operate for the interested,beneficially, parties without a



GRAFTON, TERM,NOVEMBER J81S.184

them,resort either to an action or to a technicalupon spe-
cific performance.

are often neither aevidence,Thus whencompetentthey
common astatute, the law different ornor requires higher

of evidence than what is furnished thespecies by agreement.
is to in aHence it evidence under pleadaily practice give

statute of limitations an stat-of the to thewaiveagreement
ute, otherwise,oror an verbal that the debt shallagreement,

But in thestill be case the law re-paid. present expressly
that the notice shall contain facts and be serv-certainquires

ain ;ed and returned a certain and evidence ofmanner
kind of notice is inadmissible.different consequently

tonever sue theSo a covenant on aplaintiff particu-
action, seal, release,of under islar cause abeing virtually

such be inas evidence to defeat an actionand givenmay
#1) Ca rth. 84. But not tothat a covenant sue afor cause.(1) spe-during

Ab. “Cov-Bae.
L.Tenatit.” ;is a release oftime not the cause of actioncified virtually

an to suit,a and can-is executory agreement suspendit only
to barin evidencebe it.(2)not(2) given2 Sauna.

48, a. note.— sealed,when sometimesagreements, mayExecutoryJohn, 473.—t
3 Mass. Rep. of but it is toa estoppel;avail byparty way unnecessary
451.*

record,cases. When entered thethe upon theyenumerate
likewise, him on of theiravail account solemn formmay,

““ Aand incontrolable enteredverily.”(3) thing upon(3) Co. Liu.
352. a. —Com. “be varied.” Corn. Di. F.cannot Record”recordDi. “Estoppel”
A. —8 Coke thein caseBut the cannotpresent,executory agreement
117.† ’

inof these views avail the ofunder plaintiffs supportany
action.this

consideration,however, sufficient amade,it on awasIf
thesuit be sustained it selectmendistinct upon againstmay

have beenthethe as undertown,or according mayauthority
thewas and ofwhich it the force preciseassigned, language

itbe which employs.may
Verdict set aside.

* 19 John, Chandler 461.17 Jota. Yate* vs. Hussell129, †Harriek.


