
GRAFTON-, TERM,NOVEMBER 1819. 43*

.SINCLAIRvs.JONATHAN DAVID TARBOX­

remedies; thoughcase are concurrent and theand sometimes latterTrespass
circumstances,moie certain ifbe under the formeryetwould proper remedy,

is to be wherever tort hasa bften committed onsupportedattempted, property,
has an interest and ofwhich the actual constructive.in plaintiff possession

delivers to a the it to aa sheriff and deliversWhen property receipterreceipter,
agajnst.and distance,whose servant removes it at a liesthird leavesperson, trespass

though ignorant,servant, removal,at the time of ofthe tiie the sheriff's interest
in the property.

damage, however,of is not value ofrule the the unless theThe defendantproperty,
injury it.;it to his own use but the caused such ofconverted removalmerely by

This was de bonis for a and har-trespass asportatis, sleigh
ness.

thelast, issue,the trial here in on itAt ap-May general
evidence, sheriff,in the beingthat apeared plaintiff, deputy

of a Ford,virtue writ of attachment one seized theagainstby
declaration, ondescribed in this and delivered itproperty

for safe to one E.: thatD. a few af-receipt monthscustody
D. E.ter, occasion to be absent, hishaving requested brother

toJ. E. this for him till wanted thekeep property by plain-
and that J. E.tiff : soon to thethereupon, absconded state of

New-York, and the defendant in his drove thither,employ
the ;,and left in butsleigh dispute was altogether ignorant

of interestthe in theplaintiff’s same.
On these facts a verdict was taken for ofthe value the

to furthersubject consideration.sleigh,
Bell,J. counsel for the plaintiff.

Kelson, for the defendant.
J. In this case the first is to theWoodbury, formobjection

of the action.
But the inclination of courts should tobe the de-prevent

inconvenience ofand cost anotherlay, action, whenever the
one haspresent merits, and can be on fairsupported any

construction of legal principles.(1) (1) 5 Bos. &
448,Pul. ante.On the facts of case,this trover is the more usual remedy, —2 Hen. and

Mun. 444.and would have beencertainly Butsafer.(2) alsotrespass (2) 1 Chin. PL
liewill if a tort has committed,been 130. —Bac.Ab.and the plaintiff having

Trespass.”—an interest in the also actual,had an or thesleigh, 5to Mass. R.right 104
Maul,—4 andan actual ofpossession it. 1 N. H. 110, ClarkRep. vs. Selw. 259,

etStephens al.Carlton.—­Wellset al. vs. Odiorne,ante.
vs. ElwalLHis interest we have settled in Poole vs.already Symonds,

(1 N. H. 289­Rep. ;) and his to theright actual possession of
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Jona. Sinclair al.of Wells et vs.the caseinwhen receipted,property,
DavidTaAox. cited.Odiorne, before

¡torthe committedhas anydenies thatBut the defendant
intention, andofhis innocencerestshis uponand argument

theremovedat time heof a bailment thethe existenceupon
sleigh.

sort,thisis in ofthe casesintention, not,to thatIn respect
vindictive damage.of toa except preventinquiry,subject

but; inof thecrimes, chargethe intention is the essenceIn
is the essenceactions, caused to thecivil the plaintiffinjury

orand whetherof the committed ignorancecharge; through
to thecausedis lessmalice, it neither more nor an injury
Bos.377.—­567,the defendant. 1 Chitt. Pl. &byplaintiff
11172.—­ do.Maul. Selw. 263.­—­10 John.448.­—­4Pull. &

do. 254.-5 Mass. 341.285.-14 do. Rep.119.­—­7
for theconceded,it bebailment,theIn torespect may

theto settled,of be Well that betweenthis argument,purpose
ofnot lie forit,to will a mere non-deliverytrespassparties

to thedefendantbailed. But the was nothe partyproperty
hehis if hadbailment, neither was Andemployer.original

to New-it, and ofto the use removal thebeen a sleighparty
so to the of thewere acts nature andYork designforeign

and toit,as to all underbailment protection subjectprevent
thus to actionwho removed and left the anthe person sleigh

This not be on the that a baileeof trespass. groundmay
becomes a ah But that acasein such trespasser(1)8 initio.(\)

of tobailed,of the article or a conversion it pur-destructionCoke 290. 32—Bac.Ab."Trespass,"B. isintended,different those withoutfromaltogetherp0ses
of bethe contract andbailment,the of prosecutedscope may

asthe same if no bailment existed.in way
is, ifbailee,it that aThus such acts of accompanied by

acircumstances, intent,felonious amount2 other(2) East. indicatingc. 696-2. mass R. 580.
larcenylarceny;(2) every trespass.involveand amustto

178.­—­2 7.—­280.­—­4 Reeve L. do.Stud. His. “EngDoct. &
C. 134.— McNall. onC. Hawk. P.Bl. 134.­—­14

586.Ev.
of thethe intentremarked, par-thatWe have before

as this defendant appearsandaffect thety may damages;
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Sinclairmotive,not to have been bad norby any to haveactuated
TkAox,sold or use,converted the to own he shouldhis paysleigh

the of toactual caused the theremovalonly injury by sleigh
the orThat full of thebe valueNew-York.(l) sleigh,may (4)3wheat

546.less.it bemay
The can the andcounsel uponprobably7 agree damages,

trial,in newthat event there will be no but
on the verdict.Judgment

JONATHAN vs. SETH DANIELS.HOWARD

the a attached,In return of writ haswhich been the oflandby description the
sufficient,land is if ina the asuch land would deed.by description But inpass

an extent, the of setthe offmust be moredescription land partisular.
proceedings, makingIf the in extent, thean are not redress isstated antruly, by

againstaction the sheriff'for a return the extent itself is;false but valid as be-
face,tween the and their orunless on itsdefective contaminatedpañíes privies,

with fraud. the ofgovernedIf the thewere inappraisers opinion parties,by
the,their and aestimate, small to have existed between debtinadequacy appears

land,and of thethe notvalue those circumstances alone are competent evidence
forto avoid the extent fraud.

alleges proceedingsWhen the extent that the were commenced within thirty days
thoughjudgment,after some of not to have beenthem till af-completedappear

terwards, all relate commenced.back to time the first weretheyet they

This a writ of for a tract of land inwas New*entry
Chester.

Term, 1818,wasThe cause tried here November on the
issue, as to a of the demandedpart premises.general

The in thatoffered as evidence of titledemandant part
aif,the of an execution which had issued onextent upon

Lewis,his favorin Moses recoveredjudgment against
term, 1812, debt,November 85for and 30 cost.$4061 $41

The ofreturn the officer the writ of attachment,on which
was the foundation of that bore datejudgment, 17th,August

“1808, and that he had attached thealleged farm the de-
“ on, &e,fendant now lives hiswith thereon.”tannery,

It was admitted, that the inpremises thendispute consti-
tuted a ofportion said farm and Thetannery. execution on
the above issued Novemberjudgment 7th, 1812, and on the
27th of the same month, the officer thethat extentreturned,
was ;commenced and all the insubsequent proceedings legal
form were inserted under date,that the tooath theexcept
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