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Coos Bank them,wards to it was the orreleased misfortune of thefolly
Brooks. not due asto have exercised in season suchplaintiffs rights

they possessed.
amendment, be enteredlet thereAfter this

verdict.theonJudgment

EDSON.A.W. vs. TIMOTHYGORDONHENRY
forbond a lesson ato of thehavea a liberty yardIf sheriff prisonerpermit

“ the bondwassum for which such imprisoned,”than double the prisoneramount
against the sheriffan actionobligors, is no defence tobinding butis still theupon

for an escape.*
statute, the formshejustify bya unless prescribedunder pursuescannotA party

faith,good are, ifsheriff, possi-inof a whenactsthe But the performedstatute.
forit be doubleof ifble, theand a bond for the yard,be ;to libertysupported

commitment,including fees forthoughexecution, the officer’snotthe face of the
“ double, wasfor which the imprisoned.”the sum prisonerforbeis considered to

subject sherifftheandecisions, which, in debt forseems, escape,It that those
though insolvent,the debtor wasjudgment,ofamount thethe fullto pay

long sincewhich haveon reasonsmistake, are foundedmereand the escape by
ceased.

the defendant as sheriffof debtactionThis was an against
of Nathaniel Phelps, jr.for the escapethisof county

initterm, 1818,D.A. appearedthe trial hereAt May
thisinto county,committedwas jailthatevidence, Phelps

inof the peacefrom aissuedwhich justiceexecutionon an
81 cost. Nineanddebt,forthefavour of plaintiff, $2$12

andmore,25toamountedhadexecutionof therenewals $2
48.werefees for commitmentofficer’sthe $1

allowed1817, wasA. D. Phelpsofthe 16thOn August,
a bond with suffi-of the after executingthe yard,liberty

the sumfor offormin thesureties, requiredandcient
time, takenthat havingin after12; and, daysthirty$34
to atoath, large.he was godebtor’s permittedthe poor

shouldthat the plaintiffitthese facts wasUpon agreed,
defendant, be todefaulted,or the accordingnonsuitbecome

whole case.of court on thethethe opinion
theforBell,J. counsel plaintiff.

defendant.Nelson, for theandSloan
of the court.theWoodbury, J. delivered opinion

“ imprisonedoffor the ease and relief personsOur statute
u lib­thereceivefor debt” that a prisoner mayprovides,
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“ Gordonsum,bond in double theof the on aexecutingerty yard
is 1“for which JV.ILL. 153. Edson.such imprisoned.”prisoner

case was forThe in this an amount double the debt,bond
renewals,of ;thecost, and execution but less than double

andcost,the renewals fees of thedebt, officer for commit­
ment.

then, toarise,that relate the ofThe questions, sufficiency
bond, the rule of thisand in of action,form ifthe damages
sheriff be liable.the

viewsthe we have taken this itcase,Under of be ad-may
mitted, that as the sheriff has no to ofauthority grant liberty
the the statute before mentioned, heexcept cannotyard, by

himself under the statute, unless he conforms itstoprotect
,provisions.(l) (1)1_ ^ N.H. R. 36,a“th-­and,may admitted, accordingIt be to the indecision

403,4vs. CranehCochran, Mass. 98,) that if heRep.Clap (7 permit a'Tpris­
wbeatoabondoner to at on a for a less sumlarge, thango the -4

it isstatute, such arequiredamount by fromdeparture its
hethat cannot be underprovisions, protected the statute, and

is of anguilty escape.consequently,
belikewise, admitted,It that, amay, by series oflong

indecisions, the an action of debt forplaintiff an ifescape,
all,atto recover must recoverentitled the whole amount of

cost. 1 N. H. 85,debt and andhis Rep. authorities there
454.­—­2cited.­—­2 John. Mass. 528.­—­7 do.Rep. 377.­—­8 do.

382.
But these last decisions do not accord with the ofspirit the

statute ofancient the 13th Edward I. on which are found-they
is,ed, “letwhich the sheriff take heed that he do not suffer

“ tohim out of ifand heprisoner) prison, dogo(the and be
“ thereof convict, he shall be answerable to his master of
“ the done to himdamages such his servant,by asaccording
“ it bemay found the ; and shallby havecountry his re-
« writ of debt.”covery by

It is from thisapparent that the actuallanguage, only
“ occasioneddamages” an were to beby escape recovered,
and that were betothey estimated no inflexibleby rule, but

“the ofdiscretionby the country.”
20
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Gordon As an action of debt however was for recov-theirgiven
vs.

Edson. obsolete-,now wholethat thethe technical principleery,
in that was recovered,sum demanded action to be laid the

(1) Reeve’s these decisions.(1)basis for
Law,

^a.Eng. thesince^hat beenlongprinciple having exploded,
; and, ofthe decisions fails unless our statuteforreason

hasin cases of10th, 1791, fromescapes prison,February
itwhichon we nothese(2) decisions,(2) opinion,giveadoptedIN.H.

Laws149. of thewou]ci and spiritboth the wordsto withseem accord
oí the thatthe naturealso withstatute, and injury,ancient

his actualshould recover damages.onlythe plaintiff
Where, and es-insolvent, thewasthe prisoner manifestly

ainadvertent, case,as thein present jurycape altogether
sheriff fromto relieve thebe inclineddoubtless anywould

officers,Because whenpublic theybut nominal damages.
no essentialfaith and cause injury bywith goodconduct

for er-victimsto be made everynot paltryaretheir doings,
to be in all honestare protectedasfarbut; possibleror

of theirthe duties stations.perilousto dischargeattempts
considerations,on these than mightdwelt longerhaveWe

to show the harshnessit not importantwerebe necessary,
like thein cases presentwhich havethose principles,of

infer,and thence to;to sheriffs thatbeen appliedheretofore
construction, in the suf-uponof decidingrulethe proper

is tonot thein de-bond controversy, subjecttheofficiency
soof ifprinciplesthe extremelyto operation rigid,fendant

spiritletter or thethe of theto eitherconformsthe bond
the into statuteconforms re-bond everytheButstatute.

execution,the on whichofface thethedoubleifspect,
becommitted, can consideredwas asplaintiffof thedebtor

“« washe imprisoned.”which”sum forthedouble
contended,it that theis feestheof plaintiffthe partOn

to have beencommitment, includedought ;forofficertheof
it is that todefendant,of the in-argued,on the partwhile

unnecessary.them wasclude
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°"■“circumstance,thedepends uponwholeThe question
“ E&on.sum, forwere a of theof the officer partthe feeswhether

“debtor was imprisoned.”thewhich”
us,has been founda similarcase point byone uponOnly

the for an escape.action was sheriffwhere the against
numerous;bonds areof suchthe cases actionsBut upon

them, held, Aat the bondit beenand, in all of lias uniformly
ofwhether double the facebinding obligors,the inis upon

of commit­feesthe in the execution andexecution, double
2greater of those.eitherment, sum,or or less thanin a

al. vs.etetal.­—­8 do. SmithJohn. C. 206, 111,Dolevs. Moulton
98,Willis.­—­7 do. ClapBartlett86,Jansen.­—­3 Mass. vs.Rep,

; al­.­ —9Mass. Rep.vs. vs. et200,Cochran­ Freeman Davis
372, vs.221, al.­—­8 do. BurroughSmith vs. etStockhridge,

don al.Low­ et
theNew-York,The wherein cases fromobiterdicta the

for which thesum,be theis to doublebond inrequired
“ idea, bondthat theconfined,”is ancountenancedebtor

execution andthe of thein facethere to be doubleought
Massachusetts, thefees But in wherethe of commitment.

ours, seen,like it will beof arewords their statute precisely
Willis,ofthe facts in Bartlett sis.that, to statementaccording

thein double ofbond was amount of the facethe only
without the ofexecution, ;fees commitmentthe including

was it for the wholerenderedand upon pen­judgmentyet
would forwhich have been if the bond wasimproper,alty,

Thus, inless sum than what the statutea required.
theSmithvs. al. where the bond was in doubleetStockhridge

execution,of the the thecommitment,face fees ofincluding
court did render for asnot the wholejudgment theypenalty,

to done,have if the bond was for truethe sum which-ought
the statute of (i)The case vs.required. Clapp Hayward,(1) tSMasi.stands

Rep'276'directin cases;to doctrines the twothe in lastopposition
but as it no thereasons, and cites no authorities forassigns

we are tounable divine the for sojudgment, suddengrounds
and so total a of in the same tribunal.change opinion

But whatever be the remarks under statutesmay incidental
with a different or the indecisionsphraseology, conflicting
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(1) 1 N. H. Laws 93. offormthestatutes, we thatother states thinksimilarupon
show,it,ofexecution, servicethe nature of theour and very

theincommitment, werethat of officer forthe fees the
“ debtorsum,” thewhichcase no of the forpresent part

“ was imprisoned.”
theThe of is debtdeclares,the that itform execution

“ betoand remainscost of executionwhereofcourt,
itthem,ofAfter the amount proceeds,done.”(l) naming

“ &,c. ofwe that oftherefore, the goods,command you
“ said, &c.thesaid,the untolevied,cause tobe&c. &c.you
“ outthatwhole,the in the and alsosumsbeing [ ]aforesaid
“ said, formoreof the of the &c. levy&c.goods, you ][
“ want ofand forwrit, ;this with feesowntogether your
“ said, shewn untosuch of the &c. to be him&c.money, by
“ theto theor found within precinct acceptanceyou, your of
“ sums, we commandthesaid, for&c. satisfying aforesaid
“ of said,the the and him committo take &c.bodyyou
“ theand we command thereofunto our keeper&c.gao!,
“ tosaid, himto receive the &c. and safely keep,accordingly
“ sums mentioned,the full withaboveheuntil pay your
a &c.ffees

theas well as nature ofform, thefrom thisIt is obvious
to collect the debtissues andmerelythecase, that execution

them,toIt is the whichcourt. payof neglect onlycostthe
to issue at all. alone constituteTheyexecutionthecauses

“ is firstthe sheriffsums,” which commandedthe aforesaid
leviedcannot be withoutthose sums an ex-But ascollect.to

officer,an thelabour and risk sheriffwithoutecution, and by
execution,thealso, the of and theto priceempowered levy,is

his fees.ofamount
“ &c. the debtor,of” goods,for wantif, money, byBut

“ isfees,” he nothis toempoweredsheriff cannot levythe
““ It is for“unto want ofonlythe debtorcommit” gaol.”

“ of the creditor forto the acceptance&c. satisfyingmoney,
“ is authorized to committhat he thethe sums?aforesaid

of the execution, aredebt,The cost and allpricedebtor.
; hence,before been and thespecifiedwhich havethe sums

which iscause, for the debtortheofnoconstitute partfees
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Goidon“ feesthis theremove all doubt on point,Toimprisoned.’’
“ afterwards, as Well asthosefrom sums”distinctare kept

is to thethe of the notFor keeper dischargebefore. gaol
“of law,order till he the lull sumsdebtor, unless by pay

“mentioned, with lastThis clause wouldabove your fees.”
“ifbe fees” were embraced in thesuperfluous,altogether

“ “sums,”of aforesaid or sums above mention-expression
are not embraced in thoseed.” Again, expressions,they

duefees are to a differentbecause the and person.payable
“ fees,” is, and, in;called that the sheriff’sare yourThey

“other form execution,our of the to him isdirection to sat-
“ 1 N. H.for own theyourself But “aforesaidisfy your fees.”(l) (1)

“sums” to the ;creditor and for notbelong thesatisfying
“ (2)aforesaid,”sums to the of the”acceptance thecreditor,(2) 14 Mass. Rep. 477.

debtor is While, forimprisoned. fees,the the only remedy
debtor,the toisagainst them, ifgiven practicable;levy and

not and debtor isif thepracticable, for notimprisoned pay­
“to the creditor the sums,”aforesaid heing then bemay

“till hedetained, also the tofees” thepay sheriff'. At com­
there nolaw, whatevermon was remedy theagainst debtor

these fees. 368.­—­4for Co. Litt. Maul. Selw. 258.—&
“ A.Fees,”Bac. Ab.

now,But in these two is heways only, made liable for
them to the sheriff and these two;(3) furnish inways prac- (3)
tice ifan ample remedy. any thing levied,For is the cus- 2D. &

E. 132-2 John. Ca do-111.tom is firstto it to theapply of thepayment ;fees and if
be butlevied, the debtornothing committed, he bemay

“ “ “detained,”orkept,” or notsafely outdischarged of
“ “execution,” as for the fees,”long as for the debt and legal
cost.

In theseaccordance with views it has been held, that if a
debtor, of the face of theafterpayment execution, escape
from the besheriff, he cannot retaken to enforce a collection

theof fees.(4) (4) 909,2 Str.
vs. Good.Indeed, there seems to us much in theabsurdity idea, that Willing

feesthe of commitment, can ever be a of the causepart for
“which the debtor is imprisoned,” when those fees are not

“due he istill after imprisoned.”
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Gordon whendebtor,the committed for non-It is on that ground,vs.
Edson. be orexecution,thethe face of may safely keptofpayment

after com-suchalso;the fees becausedetained hetill pay
“hold that he wasButbecome due. tothe feesmitment

due, isimprisoned” of thenfor notwhat wasnon-payment
ofform the to castthe and foulprecept, reproachto contradict

ofadministrationthe justice.upon
not due till after thefor commitment arethe feesThat

for illustra-seems almost toofinished,is plaincommitment
tion, bearrest, attachment,an or completed,anUnless levy

(1)2 Maul & to fees.(l)debtor is liable nothe
’¿97,Selw. ,

liability sheriff.,v$. . ofto m cases com»Graham of the theThe creditor
GnlL com-services of sheriff arebefore the the&c.promise,
(9) 5D. &E. is a different.(2)question altogetherpleted,

till the debtoris afternot completed,The commitmentft. 192.—Bac.
"Fees,’Ab. A. custodia,p(Jtjn istill after he “imprisoned.”orarcla

likewise, the for a or a com-that causeobvious,It levyis
arc commenced.exist beforemust theymitment

circumstances, we must our in-confesstheseUnder
commit-for that samehow the feesto comprehendability

of the commitmentbeen the causeto haveheldcan bement,
sum, forwords, a of theitself, non-paymentpartotheror in

was committed.which, the debtorof
debtorthe that thecase,view ofothertheBut, taking
execu-of theof the facefor non-paymentwas imprisoned

statute,to thestrictin conformitybond isthetion, and
; absurditiesnoviolatedis nottheof executionformthe

partyneitheris inflicted upon; 5encountered injusticeare
becomemusttheand plaintiff Nonsuit,


