
TERM, 1820.FEBRUARY 1714TRAFF0RD,

Hodg*»be, cases,where which was nóthe rule is to in thereapplied
to is a con-interest, wherespecial contract .there Hodgdon.pay yet

to certain tointerest,tract a sum it is notandpay very easy
the not muchof isinterest ascomprehend why non-payment

of the contract,a as of thethe princi-breach non-payment
; nor an aaction be forshould not maintainedpal why

of thebreach contract as haveinterest,to italthough may
been as to the theperformed But we must takeprincipal.

asrule it is. It athis Herecannot however case.govern
pf the actionand for that theremainspart principal unpaid,

be maintained, and as incident it thetomay clearly plaintiff
is toentitled of hisrecover as for detentionthedamages
debt, interest the in theto beupon computedjudgment;

manner that hand,same interest is on a note ofcomputed
which have been made.upon payments

It has been decided athat the of interest uponpayment
becannot coerced an Bat ajudgment by execution.(l) judg- (1)6John

283, Watsoncreditor has ament most toto forbearunquestionable right
vs. Fullercollect the whole ofamount the in order to enablejudgment,

him an action of debt the to recoverby upon thejudgment,
caninterest. Nor this be defeated a tender theright ofby

due thebalance upon and the interest ofjudgment, thatupon
Abalance. creditor is entitled tojudgment receive the

of hisamount and interest it untiljudgment andupon paid’;
ofa tender this,short of isany thing no bar to an action of

debt theupon judgment.
theJudgment plaintiff.for

.
STEPHEN MOODYvs. THOMASLEAVITT­

A. made a note B., order,to or at a future and underpayable theday, note at
agreement A,was signed B.,written and and dothat A should certainby acts

such future beingby which acts B. today, done, all claimsrelinquish theupon
note; and the containing agreementthe note lodgedand waspaper in the hands

C.,of who, in case A. failed to do the acts the timeby was to deliverstipulated,
the note to B., A. havingand failed to do C.acts,the the note fromseparated

agreement,the and delivered it to who transferred it D.;J5.» endorsement toby
held that an mightaction be D.,maintained in the of thename endorsee.

A notepromissory in satisfaction ofaccepted covenants,a breach of is a bar to
future action onany the althoughcovenants, no ofrelease such covenants be

executed at the time givingof the note.

Tms was an action of on a note datedassumpsit February
28, for1816, 57, to David or onpayable Fogg, order,$428
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g- interest,with1819, andMarch,the 10th of bybefore
*'■, toendorsed the plaintiff.

at theissue,'i lasttried on thecause wastie general
Srptomb-'T for theconsentterm, and a verdict found by

of a statementthe the co'*-l onto opinionplaintiff, subject
thatwhich itfacts, agreed to the appears,of fromparties,by

made on the 16thwas in factthe note in September,question
underof and that1818, parties,and antedated by agreement

written andwassame ofnote on the piece paper,the and
viz.thehv following agreement,tilesig'-'l partiesoriginal

*! Leavitt,Thomas has soldEsq.\\ the above namedberras
;; the oné-Davidabove named Fogg,to theand conveyed
“ late ofLeavitt,estate of Bracket Esq.theseventh ofpart
“ deceased, tohe should be ablePittsfield, pro-presuming
“ same, secure the saidthe andconfirma license tocure
“ of said prem-andin the possessionDavid quiet peaceable
“ Thomas Leavitt doesthe saidtherefore, he; herebyises
“ covenant, and obtain ato licenseprocureand engageagree,
“ so that hethe aforesaid property, mayto sell and convey
« secure andto confirm theand empoweredhe able fully
u his heirs,the said Davidto hint Fogg,aforesaid premises

isabove notewhich thedate atbefore the payable;“on or
« the aforesaidThomas’ performing agree-on the saidand
« and todoes re-David hereby agreethe saidment, engage
“ whichdemand have theheall and may byanylinquish
“ oftenor said note.”

was in the handsthewith agreement lodgedrfhat the note
in thewho, the time and ofDearborn, presenceatof Freese

“viz.memorandum,the Sept.made followingthe parties,
“ to ’tillhands1818, in Marchlaywithin16, the lodged my

to said on theup Foggtobethe note“next, -giventhen
“ instrument, unlessthe theyin within agreenamedcondition
« otherwise, hisfulfilssaid engagement.’”or Leavitt

in ofthe hands Dear-thewith layagreement"foienote
1819, whenMarch, informedFogg30th oftheuntilborn

with the conditions,had not compliedLeavittthatDearborn
first off theto Fogg,the note tearingupDearborngavesad

this,afterbottom. Immediately Foggtheatagreement
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for apresent plaintiffto the valuabletransferred the note
no of be-theconsideration, knowledge agreementhaving

fore mentioned.
noteof that the shouldintention the partiesThat it thewas

the, is thewith which 15th Feb-to,date deedbear referred
is the sumthe thereof purchase1817 that amountruary, ^

deed,in the and thatdescribedfor the landpaid by Fogg
; noseisin licenseofcovenantsthe deed contains the usual

land, at the timethe andsale offor thehas been obtained
ofwas executedon, noof declared releasethe notemaking

deed,the in thecovenants
for theS. counsel plaintiff.Moody,

Sullivan,G. for the defendant.
of the court.Green, J., delivered the opinion

theis of defendant thatIt contended on the the notepart
was ofnot for thein question payment money absolutely,

on abut and therefore not transfer-payable contingency,
able endorsement.by

This would consideration,deserve serious hadobjection
with thethe note the at time of theagreement, contract,

;into the hands of is clear,it no means thatpassed Fogg by
in havewould, case,that been at toFogg liberty separate

the note from the but on thisagreement; we nogive opin-
ion, the facts a different case. In thispresenting casevery
the note and were in the hands of aagreement thirdlodged

and intoperson, view that thetaking was notagreement
note,with the andincorporated theconsidering oflanguage

the madememorandum the withby person whom werethey
anddeposited, the must haveobject they had in view in
contract;the we are wellmaking satisfied that it was the

intention theof that the noteparties should he separated
from the in case didLeavitt notagreement, with thecomply

on hisengagement and itpart, that should be delivered
as evidence ofFogg an absolute topromise, himindemnify

for the amount advanced as the sum forpurchase the land.
The thencontingency had relation, tonot the performance
of contract, ofany which the note evidence,was but to the
note becoming evidence of a ifcontract to Leavittpay; per-
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note, otherwiseformed to be hishis notit wasstipulations,
it of absolutewas to evidence an prom-be asdelivered Fogg

to of theise the parties,If this was not understandingpay.
the wereit is not to the reasoncomprehend paperswhyeasy

a then standsof third This notein the hands person.lodged
done,on the it would have if it had been madesame footing

be-1819,on the in of a contractMarch,10th of pursuance
1818, inthe oftween the 16thmade on September,parties

the to the landwhich to titleLeavitt had byperfectagreed
note for the con-or aMarch,the 10th of give negotiable

Ofreceived,sideration he had and interest. This objection
course avail defendant.cannot the

that thedefendant,It is also on of thecontended the part
in theconsideration,without the covenantsnote was given

deed not been released.having
to the covenants ofthe of the deed seisinOn Fogg,delivery

no tobroken, the grantor having right convey.were
of the inthe time the note in defect theAt questiongiving

and the obvioushad been discovered construc­title Fogg,by
Leavittis,of between the thatthe partiestion agreement

1819, to andMarch,the 10th of procuretillshould have
if made such titlehe thea title to and byFogg,make good

for thebe satisfaction breach ofit shouldtime stipulated,
thenot,did thenin case he note was tocovenants, andthe

such breach.of notesatisfactionin Thebe delivered Fogg
land,thefor and wouldsum Foggis for the paid byprecise

action onin an theofthe measurehave been damages
what to theadvantageto seeis difficultcovenants, and it

a inderived from defeating recoverydefendant would be
the inthat note sat­doubt acceptingthis suit. There is no

on theisfaction, actionbar future coven­would a tobe any
there was a suffi­Under this of theview agreement,ants.

thisnote; therefore,cient for theconsideration objection,
not vs. Mitchel.­—2 D.259,does 3 DrakeEastprevail. &

483, Moravin vs.479,E. Foster vs. Allans­on.­—­Ditto Levy.
the verdict.onJudgment


