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money to the creditor, the sheriflh will be-Hable. - 8o, if the
deputy serve a writ, and before the return day, is removed
and neglect 1o return the weit, the shenifl will be answerable.
The case of Larned vs. odllen et al.(1) is directly in point ; and
there must be

Judgment for the plaintiff.

esrbd @ 8 Phooan

DANIEL STEVEWS AND TLIZABETH L. STEVENS, HIS
WIFE, zs. AMOS KENT e a

Where a testator gave to his executors a cortain sum in trust, that they should vest
it in some secure propesty, anid pay ¢ iterest accrning upou it w his davgh-
ters, A and B., in equal shares, and also such part of the prineipal, not exceed-
ing one half, as they should think advisable 5 the residue to be paid to the ckil-
dren of A. and B, upon the decease of A and B respectively, or when the
children should respectively arrive at the age of 21 years, which ever should
first happen, the children of . to have one talf, anit the children of B. the other;
and then directed, that if either A or B. should hecome a widow, then his ex-
ecutors should pay her « one half of the swm aforesaid in six months from the
“ gecease of her bushand” 5 it was held, that when one of the daughters became
a widow, she was entitled only 10 one half the sum alotted to her and her
children.

Tris was an action of assumpsit brought to recover a
legacy, alleged to be given to the said Elizabeth L. Stevens,
in the will of her father, John Prentice, Esq., and was sub-
mitted to the decision of the court upon a statement of facts,
in substance as follows :

John Prentice, on the second day of May, 1808, made his
will, which contains the following clause : “1 do bequeath
“ unto my executors, hercinafter named, a sum equal to two-
“ tenths of the valuc of my estate, both real and personal
“ remaining alter the payment of my debts, and particular
“ fegacies b/@quoathed to my deughter Sarah. my son Henry,
“my son Nathaniel P. 3., my daughter Martha, and my
“ daughter Elizabeth Lewis, and the expenses of supporting
“my children aforesaid, deducting from said two-tenths the
“sum of $1400 for what T have herctofore advanced to my
“ daughter Martha Neal, wife of M. L. Neal, Esq., and
« Elizabeth L. Adams, wife of Samuel Adams. The sum be-
¢« forementioned | bequeath unto my said exccutors in trust,
% for the following purposes, to wit: That my said execu-

% tors place said sum in some property, which shall, in their
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“ opinion, be as sccure as possible, and pay to my said
“ daughters, Martha and Elizabeth, in equal shares, the in-
“ come of said property, at'their discretion, 1do likewibe
“ direct my exccutors 1o pay to my said daughiers, in equal
shares, such part of the principal of said sum as they may
think advisable, not exceeding the one balf of the share
of either to either.  And my will is, that the remainder
“of the aforesaid sum be pald to my grand-childpen, the
¢ children of the said Martha and Elizabeth, after the de-
cease of their mothers, or when they shall arrive at the
age of twenty-one years, which ever shall first happen, in
equal shares ; paying to the childien of Martha the one
balf, and to the children of Elizabeth the other half. |
do further dircet my said executors, that if cither of my
“ daughters, Martha or Elizabeth, shali become a widow, to

“ pay said daughter the one half of the aforesaid sum with-

 in six months from the decense of her hushand.”

John Prentice dind, and his will was duly proved and al-
lowed. The defendants in this case are the executors nam-
ed in the said will.  Samuel Adums, the former husband of
the snid Elizabeih L. Stevens, died more than six months
before the commencement of this action, and the defendants
paid to her, before her intermarriage with Daniel Stevens,
all the iaterest accruing on the sum directed in the will to
be paid to her and her children, and one half’ of the prin-
cipal. At the time of making the said will, the testaior’s
daughters, Martha and Elizabeth L., had each several chil-
dren, who are now living.

Thom, counsel for the plaintiffs.

Mason, for the defendants.

Ricuaropsow, C, J., delivered the opinion of the court,

The testator, in this case, gave to his executors a certain

“sum of money in trust, that they should vest it in some safe
property, and pay the incore of it to his daughters, Martha
and Elizabeth, in equal sharcs. He directed his executors,
also, to pay his said daughters such part of the principal as
they should think advisable, not excecding the one halfl of
the share of either to cither. He then declared his will to
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Stevens  be, that the remainder of the aforcsaid sum be paid to his

Kentetal.  orand-children, the children of the said Marthe and Elizabeth,

s .
in equal shares. After the decease of their mothers,or when
they should arrive at the age of twenty-one years, which
ever should first happen, the children of Martha to have one
half, the children of Elizabeth the other. The testator then
added the following clause: “ { do further direct my said
“ executors, thatif either of my daughters, Martha or Eliza-
“ beth, shall become a widow, to pay said daughter the one
“ half of the aforesaid sum within six months from the
“ decease of her husband.” In the different constructions
which the parties put upon this clause in the will, the pres-
ent suit has its origin.. The plaintiffs contend, that by the
phrase, “the one half of the aforesaid sum,” was intended
one half of the whole sum lodged in the hands of the execu-
tors in trust ; and that the plaintiff, Elizabeth, in six months
from the decease of her former husband, became entitled to
demand and receive from the defendants the whole sum,
which, in the former part of the will, had been directed to
be paid to her and her children. If this be the true con-
struction of the will, judgment must be given in favor of the
plaintiffs. On the other hand, the defendants contend, that
by the phrase, “ the one half of the aforesaid sum,” is to be
understood one half of the sum directed to be paid to each
of the testator’s said daughters and her children ; that the
intention of the testator was, in case either of his said daugh-
ters became a widow, one half the sum appointed to be paid
te her and her children, should be paid to her at once;
which, till that event by former provisions in the will was to
be paid enly at the discretion of the executors.

In the decision of the question which this case presents,
the defendants have personally vo interest. They are mere
trustees. The contest is in fact between a mother and her
children ; or, what is still more probable, between a father-
in-law and the children. For, if the plaintiffs can prevail
in this suit, whatever is recovered will become the property
of the father-in-law, and every claim of the children will be
gone forever. There is no pretence that he can be com-
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pelled to hold the money 1n trust for the use of the children.’
The case must, however, be decided in the same manner as
if the mother still remained a widow.

In the construction which the plaintiffs attempt to put up-
on the will, there seem to us to be difficulties not very easy
to be obviated or surmounted. Suppose the case that ail
the children of these daughters of the testutor had arrived
at the age: of twenty-one years, and one hall of all the
money in the kands of the defendants had been paid over to
them in pursuance of the directions in the will, before either
of the testator’s said daughters became a widow ; then sup-
pose oue or bothof the daughters to become widows, would
it be contended that these defendants could be compelled to
pay again to these daughters what they had thus before paid
over to their children ? Maost surely not.  Yet, if the con-
struction which the plaintiffs put upon the clause of the will,
now under consideration, be correct, there seems to be no
reason why they should not be compelled thus to pay. For
that construction makes the direction of the testator to be in
substance this, “ pay to the children of my said daughters,
“ as they arrive at the age of 21 years, one half of the said
“ sum, and when my said daughters become widows, pay
“ the whole of the said sum to them.” In our opinion, a
construction which makes these clauses in the will thus re-
pugnant to one another, is not to be admitted, if it can be
avoided.

Nor can it be easily conjectured, why the testator should
have limited the discretion of his executors in the payment
of principal to the daughters, to one half the sum intended
for eachand her children, if when the cause, which most
manifestly induced him to lodge a discretion in his executors
on the subject, was removed, he intended the daughiers
should have the whole principal. These are some of the
difficulties, that are met in the construction, which 1hese
plaintiffs put upon this instrument.  And they seem to us to
be difficulties against which the plaintiffs cannot prevail. Tn
our opinion, the true construction of this elouse in the will
is this: the money lodged in the hands of the executors in
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trust, was to-be divided into two equal shares, one-of which
shares was to be for the use of each of the testator’s said
daughters and her children 5 all interest aceruing upon each
share while in the hands of the executors, was (o be paid to
the said daughters respectively, and also such portion of the
principal of each share as the executors should think ad-

‘viseable, not exceeding one balfy the residuc of each share,

to be divil-d among the vespective children of each of the
daughters, and paidto them upon the death of their mother,
or upon their arrival at the age of 21 years, whichever
should first happen; but in case either of the daughters
became a widow, then one half the share given to her and
her children, was to be paid to her within six months from
the decease of her husband. It seems very clearto us, that
the only object of the clause of the will wbich bas given
birth to this suit, was to make the sum intended for cach of
the testator’s daughters, payable at all events, and at once
upon the death ot her husband, which until that event, was
to Lie payable only in such portions, as the executors should
think advisable. It is not to be denied, that there is some
ambiguity in this clause of the will ; but take the whole will

together, we have not been able to entertain a doubt that

this is the true constraction. There must, therefore, be judg-
ment for the defendants.
Judgment for the defendants.
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JOSEPH BURRILL »s. RICHARD WEST, jun.

In an action of assumpsit by A against B, on a promise by B. to save A harm-
fess for selling, as o constable, a horse upon an execution v favor of B. against
C. againstall persons having a bewter elaim to the hovse 1han € the vecerd of
judgment against A ja favor of I in anaction of trespass for taking and selling
the horse, of which action B had ub notice, was beld not 1o be evidence, that B,

" had a better title to the horse than O

Tais was an action of assnmpsit, founded upon a promise
of the defendant to the plaintiff. who was a constable, to .
demnify and save him harmless from all damage and costs
he might sustain by reason of his selling a certain horse on




