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ai.etMorse be So,liable. if thewillthe sheriffditor,cr-to themoney
isreturn removedthebefore day,andserve adeputy writ,Beiton.

writ,atfrj bewill answerable.the sheriffto thereturnneglect
;is in andelAlien directly pointLamed vs. al.(l)The case of13(1) Mass.

Rep.23o. bethere must
theJudgment plaintiff.for

HISSTEVENS,ELIZABETHSTEVENS AND L.DANIEL
WIFE, etKENTAMOS a.vs.

trust, theyWhere to a certain sum in that should vesta bis executorsgavetestator
inter?pay upon itproperty, si to histoein some secure and daugh­it accruing

equal part principal,J3., of not exceed­and also sucli theters, A. and in shares
paidthey the to chil­half, think residue to be the;one as should advisableing

respectively,A. oruponA. decease of anti fí when the5.,of and thedren
years,respectively age 21at the of which ever shouldarriveshouldchildren

half, the oito have one ami children B. thehappen, other;of A.the childrenfirst
widow,a Ids ex­if or B. should become thendirected, that Aand then either

“ monthsof aforesaid in six from thepH}’her half the sumecutors oneshould
H held, when one of becameit was that the;decease her husband” daughtersof

only the sum allotted to her herto one half andwidow, was entitleda she
children.

brought to recover aofwas action assumpsitThis an
Stevens,to the said Elizabeth L.to be givenallegedlegacy,

Prentice, and sub-father, wasJohn Esq.,the will of herin
of a statement of facts,to the courtthe decision uponmitted

follows :substance asin
1808,second of made hisPrentice,John on the day May,
“'Iclause : dothewill, bequeathwhich contains following

“ named, sum two-executors, hereinafter a toequalunto my
“ estate,ottenths of the value both real and personal,my
“ debts,after the of andremaining particularpayment my
“ .Sarah,to r sonbequeathed my mylegacies daughte Henry,
“ S., Martha,son P.Nathaniel andmy daughtermy my
“ Lewis, oftheElizabeth and expensesdaughter supporting
“ from saidaforesaid,children two-tenths thedeductingmy
“ of I heretoforefor what have advanced tosum my$1400
“ of Neal,wife L.Martha Neal, anddaughter Esq.,
“ Adams,L. wife of Samuel Adams. TheElizabeth sum be-
“ I unto said executors in trust,forementioned bequeath my
“ mywitto : That saidfor the execu-following purposes,
“ hich shall,in some w intors said sum theirproperty,place



'ROCKINGHAM, lf>20.TERM,FEBRUARY 187

“ Stevensas and to saidpossible,as secureopinion, be mypay
etElizabeth, Kentshares,in the atin-Martha and“daughters, equal

“ Icome of said discretion. do likewiseat.'theirproperty,
“ direct executors to to said inmy equaldaughters,pay my'
“ shares, such of of said sumasthepart principia! they may
“ think theadvisable, not the one half of shareexceeding
“ of is,either to that theeither. And willmv remainder
“ of the to grand-children,aforesaid thesum be paid my
“ after theElizabeth,the said andchildren of Martha de-
“ mothers, or shall arrive atcease of whentheir thethey
“ of which ever shall first inage happen,twenty-one years,
“ ; to Martha the oneequal shares the ehiidien ofpaying
“ half, of half.and to the children Elizabeth the other 1
“ executors,do if offurther direct said that cithermy my
“ widow,Elizabeth,orMartha shall a tobecomedaughters,
“ ofsaid the one half aforesaidthe sumpay daughter with*
“ six from the decease of herin months husband.’’

dt“d, will wasJohn Prentice and his and al-provedduly
lowed. in areThe defendants this case the executors nam-

in will. theAdams,ed the said Samuel former husband of
Stevens,Elizabeth L. diedsaid more thanthe six months

action,the commencement ofbefore this and the defendants
intermarriageher, before herto withpaid Stevens,Daniel
ontheall interest the directedsum in the willaccruing to

children,to her herbe and and one half ofpaid the prin-
will,At the time of the said thecipal. making testator’s

L.,Martha and Elizabeth had eachdaughters, several chil-
dren, are nowwho living.

Thom,counsel for the plaintiffs.
Mason, for the defendants.

J.,Richardson, delivered theC. of theopinion court.
testator,The case,in this to his executors agave certain

of trust,sum in that should vest itmoney in some safethey
and theproperty, income of it to hispay Marthadaughters,

shares,and inElizabeth, lieequal directed his executors,
also, to his saidpay such of the asdaughters part principal

should thinkthey advisable, the onenot half ofexceeding
the share of either to either. thenHe declared his will to
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Sievms histoof sum bethat the remainder the aforesaid paid
etKent ai. Elizabeth,andthe children of the said Marthagrand-children,

whenormothers,After the decease of theirin shares.equal
whichat theshould arrive of years,they age twenty-one

oneto haveever should first the children oí Marthahappen,
thenthe of the The testatorhalf, children Elizabeth other.

“ saidfurther directadded the clause I do: myfollowing
“ Eliza-orrthaexecutors, that of Maif either my daughters,
“ the onewidow,beth, daughtershall become a to saidpay
“ thefromhalf of the within six monthsaforesaid sum
“ constructionsthe differentdecease of her husband.” In

will, the pres-theinwhich the this clauseparties put upon
thecontend, thatits The bysuit hasent plaintiffsorigin.

“ was intendedsum,”half of the aforesaidthe onephrase,
of the execu-thein handshalf of the whole sumone lodged

six monthsElizabeth, inand that the;tors in trust plaintiff,
tohusband, entitledformer becameof herfrom the decease

sum,wholethefrom the defendantsdemand and receive
todirectedwill, had beenof thein the formerwhich, part

be the true con-If thisher children.to her andbe paid
thebe in favor ofmustwill,of the givenstruction judgment

contend,hand, thatthe defendantsotherOn theplaintiffs.
“ sum,” is to bethe aforesaidthe half ofthe onephrase,by

toto be eachsum directed paidone of thehalfunderstood
the; thather childrenandtestator’s saidoí the daughters

ofwas, his saidthe testator in case either daugh-ofintention
bewidow, toa one the sumters became half appointed paid

;to her at oncechildren, should beto her and her paid
in the will was towhich, till that event formerby provisions

executors.be at discretion of thethepaid only
casewhich thisIn the decision of the presents,question

the interest. are meredefendants have nopersonally They
The is in between a mother and hertrustees. contest fact
or,; ischildren what still more between a father-probable,

For, if thein-law and the canchildren. plaintiffs prevail
suit,in this whatever is recovered will become the property

of the claim of the children will befather-in-law, and every
is no can beforever. There that he com-gone pretence
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Stevensthe use the children.to m for ofhold the trustmoneypelled
eta!,Kenthowever, the same asThe be decided in mannermust,cose

if still a widow.the remainedmother
which tothe attempt up-In the construction plaintiffs put

will,on tothe there seem us to be notdifficulties very easy
or the case that allto be obviated surmounted. Suppose

of hadthese the testator arrivedthe children of daughters
one half of theand allage*at the of years,twenty-one

had been over topaidin the hands of the defendantsmoney
will, beforein the eitherthem in of the directionspursuance

a ;of widow thenthe testator’s said became sup-daughters
widows, wouldor both of the to becomeonepose daughters

it be tocould becontended that these defendants compelled
to had thuswhat beforetheseagain paidpay daughters they

Yet,over ?to their Mostchildren not. if the con-surely
struction which the the clause of will,theuponplaintiffs put

consideration, correct,now be thereunder seems to be no
reason should not be thus to Forwhy compelledthey pay.
that theconstruction makes direction of the testator to be in

“this,substance to the children of saidpay my daughters,
“ as arrive at the 21 oneof half ofthey the saidage years,
“ sum, and when said becomemy daughters widows, pay
“ the whole of the said sum to them.” In our aopinion,
construction which makes inthese clauses willthe thus re-

to another,one is not to be ifadmitted, itpugnant can be
avoided.

Nor it thecan be testator shouldeasily whyconjectured,
have limited the discretion of his executors in the payment
of to the theprincipal to one half sum intendeddaughters,
for each children,and cause,her if when the which most

induced him to a discretion inmanifestly hislodge executors
on the was removed, he thesubject, intended daughters
should have the whole These are some of theprincipal.
difficulties,that are met in the construction, which these

putplaintiffs upon this instrument. toAnd seem us tothey
be difficulties whichagainst the cannot Inplaintiffs prevail.
our opinion, the true construction of clause inthis the will,
is this: the money in ofthe handslodged executorsthe in
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shares, whichone oftwotrust, equalwas intoto be divided
saidof testator’stheof eachbe for the useshares was to
each; uponall interest accruingher childrenanddaughters

toto beexecutors, was paidthe hands of thewhile inshare
of thesuch portionand alsosaid daughters respectively,the

ad-thinkshouldthe executorsof share aseachprincipal
exceeding share,residue oi eachone-half; thevisable, not

ol theofchildren eachI thebe divi d respectiveto among
mother,theirthe death ofto themand upondaughters, paid

whichever21the ofat years,their arrival ageor upon
¡heofeither; daughtersbut in caseshould first happen

to her andthe sharehalfwidow,a then one givenbecame
children, six months fromhe to her withintoher was paid

to us,clear thatIt seems veryof her husband.the decease
only which hasof willtheof clause giventhethe object

suit, for eachthe sum intended oftobirth to was makethis
andis, at onceat evenallthe testator’s payabledaughters,

event,thatuntil washusband, whichthe death o! herupon
such asbe in the executorsto shouldpayable portions,only

denied,to someIt is not be that isthink advisable. there
;of the willclause hut the whole willin this takeambiguity

been able tonot a doubtwe have entertain thattogether,
must,There therefore,is the construction. bethis true judg-

the defendants.ment lor
theJudgment for defendants.

WEST, jun.JOSEPH BURRILLvs. RICHARD

assumpsit promise by to save A.by on B. harm*action of A. B. aanIn against
upon in ofconstable, execution invor B.a anless for as a horseselling, against

persons horse sitan C theclaim to the record ofaC. belteragainstall having
trespassof for andjudgment A. of an actionin favor D. in takingagainst selling

horse, evidence,held not to be thatnotice,of' which anion no wasthe B had &.
title tobetter the C.hada hone than

founded aan action of assumpsit., upon promiseThis was
constable, to in-of the to who wasdefendant the aplaintiff,

and cost*save him harmless from alland damagedemnify
he his a horsereason of certain onsustainmight by selling


