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shares, whichone oftwotrust, equalwas intoto be divided
saidof testator’stheof eachbe for the useshares was to
each; uponall interest accruingher childrenanddaughters

toto beexecutors, was paidthe hands of thewhile inshare
of thesuch portionand alsosaid daughters respectively,the

ad-thinkshouldthe executorsof share aseachprincipal
exceeding share,residue oi eachone-half; thevisable, not

ol theofchildren eachI thebe divi d respectiveto among
mother,theirthe death ofto themand upondaughters, paid

whichever21the ofat years,their arrival ageor upon
¡heofeither; daughtersbut in caseshould first happen

to her andthe sharehalfwidow,a then one givenbecame
children, six months fromhe to her withintoher was paid

to us,clear thatIt seems veryof her husband.the decease
only which hasof willtheof clause giventhethe object

suit, for eachthe sum intended oftobirth to was makethis
andis, at onceat evenallthe testator’s payabledaughters,

event,thatuntil washusband, whichthe death o! herupon
such asbe in the executorsto shouldpayable portions,only

denied,to someIt is not be that isthink advisable. there
;of the willclause hut the whole willin this takeambiguity

been able tonot a doubtwe have entertain thattogether,
must,There therefore,is the construction. bethis true judg-

the defendants.ment lor
theJudgment for defendants.

WEST, jun.JOSEPH BURRILLvs. RICHARD

assumpsit promise by to save A.by on B. harm*action of A. B. aanIn against
upon in ofconstable, execution invor B.a anless for as a horseselling, against

persons horse sitan C theclaim to the record ofaC. belteragainstall having
trespassof for andjudgment A. of an actionin favor D. in takingagainst selling

horse, evidence,held not to be thatnotice,of' which anion no wasthe B had &.
title tobetter the C.hada hone than

founded aan action of assumpsit., upon promiseThis was
constable, to in-of the to who wasdefendant the aplaintiff,

and cost*save him harmless from alland damagedemnify
he his a horsereason of certain onsustainmight by selling
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defendant,an execution in of the onefavor Williamagainst
West.

1819,term,tried here atThe was Septembercause upon
evidence,issue, when itthe in that de-theappearedgeneral

fendant, obtained an execution one Williamhaving against
'West,delivered the same to the towith directionsplaintiff’,

horse,the same a certain which had been attach-uponlevy
writ,ed the the defendant’sonby plaintiff original against

West, lieand a that wouldWilliam with promise indemnify
thethe for the execution horse. Inplaintiff uponlevying

directions,of the defendant’s thepursuance theplaintiff’sold
horse to the Afterwards,execution. onesatisfy- Joshua Ames

fakingan action this forbrought theplaintiff’, horse.against
his theAmts action in ofbrought Cumberland, incounty

Massachusetts, atand the court insupreme thatjudicial
1818,in October, the action was referred tocounty, three

referees, term,made at thewho a samereport that Antes
ofrecover Burrillshould and costs.damage Uponf?0

waswhich rendered the saidjudgmentreport, by supreme
court, shouldthat Ames recover and costsdamages,$70

90. Ittaxed at also that Burrillappeared had$124
55, which had been Arnes,paid accepted in full sat-by$148

saidof theisfaction But if did notjudgment. thatappear,
action,the defendant in this had notice of theany pendency

of Ames' suit the thisplaintiff.against Upon evidence, the
instructed thecourt that the action could not bejury main-
without that Ames hadtained a betterproof, title to the

horse, had,tfian WestWilliam and that the of thejudgment
court of was notsupreme Massachusetts under the circum-

stances, toevidence that incompetent thisprove fnpt case ;
this defendant never had ofhaving notice the suit in which
that rendered,was nor anjudgment to beopportunity heard

■theupon question. direction,Under this the returnedjury
a verdict in favor of the defendant.

The plaintiff moved the court to trial, ona new thegrant
ofground misdirection to the jury.

Vamum, for the plaintiff,
French, for the defendant.
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court.Richardson, thetheJ. delivered opinion.ofC.
a promiseof founded uponThis an actionis assumpsit,
a consta-thedefendant, tomade the indemnify plaintiff,by

execution,ofa writsale of a chattelble, uponfor making
amountW. Wtsl. Theonedefendantfavor of the againstin

thewas to plaintiffsavethe defendant’s undertaking,of
•titlea betterclaims of allthe personsfrom havingharmless

wasWest, Itchattel, the title of W. thethen debtor.theto
thisin order to maintainthe plaintiff,incumbent uponthen

to thehad beenaction, that heto shew subjectednot'only
theof his madereasonof by havingdamages,payment

to ato them per-had beensale, that he subjected paybut
chattel, title of W.title to than thebetter theason having

evidence,in the record of aThe producedplaintiffWest.
Massachusetts,court ofof the supreme judicialjudgment

referees, which itofa by appearedupon reportfounded
thehad recoveredAmes against plaintiffone Joshuathat

of fortrespass,costs an action theand in takingdamages
but the offered no toin evidencechattel question; plaintiff

hadthat the defendant whatever of theany knowledgeshew
suit, nor did he offerof that other evidenceanypendency

chattel attached. The is,title to the wasquestionof Ames*
defendant,thisevidence that Amesthat againstjudgment,

chattel, than the titletitle to the of W. ?a better Westhad
in a actionverdict or former theA sameuponjudgment,

isin evidence not for orquestion,matter onlydirectly
suit,the but for or intothe priviesparties againstagainst

estate, in law. But neitherblood, in and apriviesprivies
bea in evidencecan,verdict nor forgeneral,judgment

whoone,in an was aeither action toagainstparty stranger
towho noformer had examinethe proceeding, opportunity

It is not thatwitnesses or defend himself. henecessary
be asto used evidence,a is shouldwhom judgmentagainst

to suit in whichthe it wasa ren­beenhave actually party
suit,of the and anin notice opportu­But general,dered.

to make theheard,to be seem indispensable judgmentnity
173,vs. et a.­—7do.168,7 BrighamJohnson Kipevidence.

a.­—­1 do.vs. et158, Kip Brighamdo.Waldovs. Long.­—­6
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349,Babcock.-4. Mass. vs.Rep. Hamilton517, Blasdale vs. B“fai
note, jr.West,436,a­.—4 DallasCuttset

rules there are however exceptions.To these general
cus-oftoll,of or on acustom, questiononThus, questions

common, of verdictof or a apublicright right way,tomary
isaction between other admissibleany personsformerin a

(1)inthe offered evidence■0 theevidence.(l) Phillips’in judgment by
E?-233‘towas admissible certain facts.in case provethisplaintiff

evidence to Amesthatwithout doubtIt was proveproper
chattel,to the that whathis and thehad asserted right

tohe washas paid, compelled pay by legal pro-plaintiff
the does notBut case come withinpresent (2)of 4 D.cesses) E.any &

butthese must be theexceptions, governed rule.by general 590Green
vs. The New River Company.The offered in evidence thejudgment by plaintiff was alto-

to Ames' titleincompetent toprove thegether inhorse this
case, mustand there be

(heJudgment for defendant.

GEORGEHILTON vs. ANDREW BURLEY.
”anon accountIn annexed for tosold retail aassumpsit townsman,”liquor by

though the defendant generaltheplead theissue ; plaintiff cannot, underyet
of 14th,Juneour statute shillings.1791, more thanrecover twenty“item, also, for rent,”An without some of the lengthand thedescription premises

of the cannot be generaloccupation, recovered. Nor can a credit on such aw
be ataccount the trial theapplied, to of theexclusively payment overliquor

shillings value,in or to thetwenty the of rent.payment
When a debtor a directingmakes without to what claim itpayment, shall heap»

various rules,the governplied, which the application.

This was on an account annexedassumpsit ;for 17$81
items in whichmany were for sold in smallspirit quantities

“to the defendant, and one item was for rent.” A general
credit was forgiven $20.

At the trial here in 1819,A. D.September, on the general
issue, the plaintiff and defendant inhabitants of thebeing
same town, and the former an an wasinn-kceper, objection
made to a of more than 20recovery for the spirit,shillings
and of any for rent. On thething the plaintiffcontrary,
contended, that extent,if this to theobjection prevailed any

credit togeneral beought to the itemsapplied exclusively
which itagainst ;prevailed and a verdict wasthereupon
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