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349,Babcock.-4. Mass. vs.Rep. Hamilton517, Blasdale vs. B“fai
note, jr.West,436,a­.—4 DallasCuttset

rules there are however exceptions.To these general
cus-oftoll,of or on acustom, questiononThus, questions

common, of verdictof or a apublicright right way,tomary
isaction between other admissibleany personsformerin a

(1)inthe offered evidence■0 theevidence.(l) Phillips’in judgment by
E?-233‘towas admissible certain facts.in case provethisplaintiff

evidence to Amesthatwithout doubtIt was proveproper
chattel,to the that whathis and thehad asserted right

tohe washas paid, compelled pay by legal pro-plaintiff
the does notBut case come withinpresent (2)of 4 D.cesses) E.any &

butthese must be theexceptions, governed rule.by general 590Green
vs. The New River Company.The offered in evidence thejudgment by plaintiff was alto-

to Ames' titleincompetent toprove thegether inhorse this
case, mustand there be

(heJudgment for defendant.

GEORGEHILTON vs. ANDREW BURLEY.
”anon accountIn annexed for tosold retail aassumpsit townsman,”liquor by

though the defendant generaltheplead theissue ; plaintiff cannot, underyet
of 14th,Juneour statute shillings.1791, more thanrecover twenty“item, also, for rent,”An without some of the lengthand thedescription premises

of the cannot be generaloccupation, recovered. Nor can a credit on such aw
be ataccount the trial theapplied, to of theexclusively payment overliquor

shillings value,in or to thetwenty the of rent.payment
When a debtor a directingmakes without to what claim itpayment, shall heap»

various rules,the governplied, which the application.

This was on an account annexedassumpsit ;for 17$81
items in whichmany were for sold in smallspirit quantities

“to the defendant, and one item was for rent.” A general
credit was forgiven $20.

At the trial here in 1819,A. D.September, on the general
issue, the plaintiff and defendant inhabitants of thebeing
same town, and the former an an wasinn-kceper, objection
made to a of more than 20recovery for the spirit,shillings
and of any for rent. On thething the plaintiffcontrary,
contended, that extent,if this to theobjection prevailed any

credit togeneral beought to the itemsapplied exclusively
which itagainst ;prevailed and a verdict wasthereupon
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Hilton taken be amended,for the toconsentby plaintiff, subjectvs,
Burley. to the future of the court the aboveaccording uponopinion

points.
forcounsel the plaintiff.Tenney,

defendant.Tilton, for the
Woodbury, J. of 14th,statute June 1791,Our provides,

“ that no taverner shall be entitled to thanrecover more
“ account for soldonshillings any spirituous liquors,twenty
“ to inhabitant of the town or suchand inany place, drank
“ on;house such tavernertaverner’s notwithstanding may,
“ the the sale and oftrial, prove liquorsspirituousdelivery
“ thatto than value andmore amount.”(l)I N. H.

w* 375. admitted, that a theIt of in the accountwas itemsportion
“ “for so butdrank”;sold” and theannexed was liquor

insisted,to this that the statutein answer objection,plaintiff,
,in bar tobeen those items.have specially pleadedshould

the statute toof was check in-undoubtedlyThe object
of of the sin,the fruitful much wretched-parenttemperance,

mankind; and tocrime, which afflict apromoteandness
“ wished,”be we inclined toto areso devoutly givechange,

But amost liberal construction. penala beingthe statute
letter,the ittravel isstatute, we cannot stillbeyond though

letter,within the to enforce its Itspirit.(2)in our power,(2) Fairbanks
ts. Antrim, however, we do this from mo-thatbenot forgotten,shouldante.

to fromand not screen theof liabilitypublic policy,tives
of drunkenness,adds the thewho to disgracetipler,sordid
ofthe hisit at neighbor.expenseof indulgingmeanness
be thatstatute seems toof the imperative,The language

““ an account foris onwhere the actiontrial,”on any
“ whateverthat the mayplaintiff,&c.liquors,’*spirituous

“ more thanrecover twentyshall notthe pleadings,be
« so sold.for the liquorshillings”

thethe defence underadmitconvenient, toalso,is asIt
an; under suchandaas under special pleaissuegeneral
antoa toto defendant objectpermitcustomaryisitissue

whetherclaimed,of the considerationin partanyillegality
3 Taunt.a statute or otherwise.fromariseillegalitysuch

Gilmore,­ 454.—E.352.­—­3 D.East &—­1Scott vs.226,
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HUton471,. 486.­—­1 John. Mass.124.­—­5106.-1Chitt.­ Pl­Doug.
Burley.293.Rep.

the ofon thepartThe second isdefendant, toobjection,
“ satisfied,werent”;the for and arethough thatcharge

thethis cannot be bobks and oath ofsupported bycharge
the in accountsparty, (as charges annexed generally may

because abundant other of use andbe,) testimony occupa*
exist,tion must it does follownot that theyet thereupon,

is in animproper account annexed.charge
The ofmatter an is in-action of trover sometimessubject

cluded, in ;our in apractice, schedule andannexed though
it be it,somewhat to amay untechnical to do or enter on
book (1)and annex to the writ not the sub- 2what is Mass.account,(1)

Rep-398,noteof ;the.book and of theoath weject proof by yetparty
that thisin last case, without onapprehend thedeciding

one,first the declaration is still be,as as it would if thegood
annexed was into the of thecopiedwriting declara-body

tion.^) (2)13Mass.
theHere, however, declaration would be too ifgeneral

Rep.“ 285- amer. Precedents 100.words, rent,” sofor had beenthe There atcopied. ought
be ofleast to added some the or of thepremises,description

John,(3)of theand terms Or if these 13length occupation.(3) might
485‘be in aomitted countwith for rent or for usesafety general

that count to be distinctand andoccupation, ought separate,!
call aso that the defendant for bill ofmight (4)particulars.(4) 2

the mode of forBut rent is todeclaring specially bealways Chitt.
Pl. 9.-6 East 352.-3 Maul & Selw. 380.; because it moregives noticeencouraged perfect to the de­

fendant, and because the to rentright sodepends much on
a thatcontract, the titlespecial of the landlord at the time
of the theof ;cannot be contested­entry tenant (1 Es. Ca.
57.­—­2 Hen. 319.—5­ T­Bl. aunt.­ —­6 John. 46.­—­13 ditto 240,
489.­—­15 ditto 508­.­ -14 Mass. 96) unless theRep. tenant
has since been ousted a title. 3paramountby D. E.&
441.­—­5 224,Wheat. note.­—­15 268.Mass. Rep.

It is next to be considered, can,thewhether at aplaintiff
trial, items,aappropriate togeneral which,credit particular
on account of their areandillegality informality, rejected.
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** The is undoubted, that, whengeneral aprincipié pay­
Bwfejsí ment is made noand isdirection the debtor, thegiven by

creditor it toappropriate demand then due.may any legal
debtor.from the 2him 1194.—6 117.—3ditto­ 11­Strange Coke
Eliz. 68­.­ —24­ Pur..—C­­ ro. Wms. 564.308.­—1 Taunt.

4 Crunch 31­7.-7 574.ditto
But when no is the cred­madeexpress appropriation by

debtor, court, trial,itor or the at the if debtmore than one
exists, direct the to beshould to the debtpayment applied

8,if ofsecured, ;not one thorn be secured­ 10.—­Gran.(6
et18,324.­—­2 Maul. al. Marl­1 Mason Selw. vs.Kirby&

to inal.­—5 Taunt. or the debt due the creditor’s596)boro’et
52 Mass. Rep. 321.(1) be due the or toif one in of anotherown right ;(1)right,

or to the alldebt, which,debt first incurred under;(2)the(2) 2 Malu.&
is.*Selw. amount.,circumstances, in theas charac­■■ similarity(such

origin to have beenof the intendedappearster or payment,)
596,300.­—­5 Taunt.Mass. Peter­Rep.the debtor. 11by

s Anderson.vs.
et al.,. al. (6et vs.case of Taunt.WrayIn the Bosanquet

foras a second reason ancourt mention597,) appropria­the
debt,- that itoldest wasto the thereof ation payment only

debt,claim, other a one.but the legalan equitable
ofwith the absence cir-coupled anyOn that principle,

indicate,to to which ofthis thepartincumstance payment
1 should now beto be inclin-it appropriated,account ought

to make thecreditor appropriation request-theed to permit
of the toanto make appropriation paymentat leastored,

credit,ahe nothad by generaloldest already,the charges,
the account. Inof suchto the wholethe paymentapplied
deduct the creditto fromhas beencase the uniform practice

in the suitrecovered thencan beasof the accountsuch part
thestrict principles,, and upon accuracythough,pending

different modeyet anybe questionable,thisof practice may
a insmall difference theso pres-would makecalculationof

to thenow pursue investigationit is notcase, expedientent
revise thetoa view practice.withtheof subject,

cited.597.-2 & 47. —1 Merivale ST2,Aid.Bam.* Taunt.
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Hikoaconformitythe in to theseof verdictamendmentAfter an J VS,

Barley.belet theresuggestions,
theJudgment plaintiff'.'for

1820.TERM,APRILHILLSBOROUGH,

MORRILL.vs. BENJAMINLERNEDEBENEZER

not exist-for monumentsof land refer its bounds íes to actuallyIf conveyancea
monuments,erect theing time,at thethe and afterwards deliberately theyparties

be erected before thebound them in the same as if conveyance-will mannerby

was aThis writ of the countedin which demandantentry,
his own seisin dissei-within and aupon years upontwenty
the tenant.sin by
cause was term,The tried at 1819,here theApril upon
issue, when a verdict taken for the demandant,general W|s
to the of the court, the facts.opinion uponsubject following
tenant, 8, 1806,The deed dated March toby conveyed

a tractthe demandant of land described in the deed as fol­
“; 2,lows the of lot No. and contain-being partwesterly

“ acres,80 at the north-west corner on Boscaw-ing beginning
“ line;en then south Lerned’s land to Contoooookby
“ tree,river to a thence said river to apoplar stake andby
“ stones, thence a line with theparallel sidenorthwardly
a line of lot asaid to stake and stones on Boseawen line,
“ thence on said toBoscawen line the bound firstmentioned.”
The stakes and stones mentioned inthe deed were not erect­
ed at the time of the deed; but aboutmaking eighteen

afterwards,months the wentparties theupon promises
with a and tochain-mensurveyor run out and locate the
land,and theerected stakes andthey stones at the north-east
and south-east comers of the Thepremises. firstparties
measured the whole lot, divided it in the middle, and then
measured off ten acres from the east half and theadjoining

half,west and set up stakes and stones at the north-east and
south-east corners of off,the land so measured and run the
line from one stake and stones to the other,and set stakesup


