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517, Blasdale vs. Babeock.~4 Mass. Rep. 349, Hamilion vs. Ek:gm

Chuits ef a.—4 Dallas 436, note, West, jt
To these genefal rules there are however exceptiops. it

Thus, on questions of custom, or toll, on a guestion of cus-

tomary right of common, or a public right of way, a verdict

in a former action between any other persons is admissible

in evidence.(1) 3o the judgment offered in evidence by the (1) Phillips

plaintiff in this case was admissible to prove certain facts. K 235

It was without doubt proper evidence to prove that Ames

had asserted his right to the chattel, and that what the

plaintff has paid, he was compelled to pay by legal pro-

cess.(2) But the present case does not come within any of 2)4p. & .

. 598, Green vs.

these exceptions, but must be governed by the general rule. 7. xow Riv.

The judgment offered in evidence by the plaintifi was alto. o Company.

gether incompetent to prove Ames’ title to the horse in this

case, gnd there must be

Judgment for the defendant.
—*»é.'(“‘

GEORGE HILTON »s. ANDREW BURLEY.

In assumpsit on an account apnexed for liquor sold by retail to a * townsman,”
though the defendant plead the general issue; yet the plaintiff cannot, under
our statute of June 14th, 1791, recover more than twenty shillings. )

An item, also, * for yent,” without some description of the premises and the length
of the occupation, cannot be recovered. Nox can a genetal ctedit onsueh an
aceount be applied, at the trial. exclusively to the payment of the liquor over
ewenty shillings in value, or to the payment of the rent.

When a debtor makes a payment, without directing to what claim it shall be ap-
plied, the various rules, which govern the application.

Tuis was assumpsit on an account annexed for ¢81 17 ;
many items in which were for spirit sold in small quantities
to the defendant, and one item was “ for rent.” A general
credit was given for $20.

At the trial here in September, A. D. 1819, on the general
issue, the plaintiff and defendant being inhabitants of the
same town, and the former an inn-keeper, an objection was
made to a recovery of more than 20 shillings for the spirit,
and of any thing for rent. On the contrary, the plaintiff

K - 4l . AR 3
contended, that if this objection prevailed to any extent, the
general credit ought to be applied exclusively to the items
against which it prevailed; and thereupon a verdict was

25
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taken by consent for the plaintiff, subject to ‘be amended,
according to the future opinion of the court upon the above
poiunts.

Tenney, counsel for the plaintiff.

Tilton, for the defendant.

Woobnury, J. Our statute of June 14th, 1791, provides,
“that no taverner shail be entitled to recover more than
“ twenty shillings on any account for spirituous liquors, sold

"% to any inhabitant of the town or place; and drank in such

“taverner’s house ; notwithstanding such taverner may, on
“the trial, prove the sale and delivery of spirituous liquors
“ to more than that value and amount.”(1)

It was admitted, thata portion of the items in the account
annexed was for liquor so “ sold™and “ drank”; but the
plaintiff, in answer to this objection, insisted, that the statute
should have beenspecially pleaded in bar to those items.

The object of the statute was undoubtedly to check in-
temperance, the fruitful parent of much of the sin, wretched-
ness and crime, which afflict mankind; and to promote
change, “ 50 devoutly to be wished,” we are inclined to give
the statute a most liberal construction. But being a penal
statute, we cannot travel beyond the letter, though it is still
in our power, within the letter, to enforce its spirit.(2) It
should not be forgotten, however, that we do this from mo-
tives of public policy, and not to sereen from liability the
sordid tipler, who adds to the disgrace of drunkenness, the
meanness of indulging it at the expense of his neighbor.

“The language of the statute seems to be imperative, that
on'any “trial,” where the action is on an ¢ account for

- wsgpirituous liquors,* &c. that the plaintiff, whatever may

be the pleadings, shall not ¢ recover more than twenty
% ghillings” for the liquor so sold.

It is as convenient, also, to admit the defence under the
general issue as under a special plea ; and under such an
issue it is customary to permit a defendant to object to an
illegality inany part of the consideration claimed, whether
such illegality arise from a statute or otherwise. 3 Taunt.
226, Scott vs. Gilmore,.—1 Eost 3523 D. & E. 454.—
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Doug. 106.—1 Chitts Pl 471, 486.—1 John. 124,25 Mass. ~ Hilton

Rep 293, : Bu?éy.’
The second objection, on the part of the defendant, is to S~
the charge “ for rent” j and though we are satisfied, that
this charge cannot be supported by the bovks and oath of
the party, (as charges in accounts annexed generally may
be,) because ahundant other testimony of use and occupa-
tion must exist, yet it dees not follow thereupon, that the
charge is improper in an account annexed.
The subject matter of an action of trover is sometimes in-
cluded, in our practice, in a schedule annexed; and though
it may be somewhat untechnical to do it; or to enteron a
book account.(1) and annex to the writ what is not the sub- (1) 2 Mass.
ject of proof by the.book and oath of the party ; yet we Rep. 398, note.
apprehend that in this last case, without deciding on the
first one, the declaration is still as good as it would be, if the
writing annexed was copied into the body of the declara-
tion.(2) (2) 13 Mass,
Here, however, the declaration would be too general if ﬁfn”éfglfr';&
the words, ¢ for rent,” had been so copied. There ought at dents 100.
least to be added some description of the premises, or of the
length and terms of the occupation.(3) Or if these might (3) 13 John.
with safety be omitted in a general count for rent or for use 5
and occupation, that count ought to be distinct and separate;
so that the defendant might call for a bill of particulars.(4) () 2chir.
But the mode of deelaring specially for rent is always to be 5;2‘3:;61\,12?3?
encouraged ; because it gives more perfect notice to the de- & Selw. 380.
fendant, and because the right to rent depends so much on
a special contract, that the title of the landlord at- the time
of the entry of the tenant cannot be contested ; (1 Es. Cu.
57.—~2 Hen. Bl. 319.—5 Taunt.—86 John. 46.—13 ditto 240,
489.—15 ditto 508.—14 Mass. Rep. 96) unless the tenant
has since been ousted by a paramounttitle. 3 D. & E.
441,35 Wheat. 224, note.—15 Mass. Rep. 268. .
It is next to be considered, whether the plaintiff can, at a
trial, appropriate a general ¢redit to particular items, which;
on account of their illegality and informality, are rejected.




{1) 12 Mass;
Reép. 32L 5
(2) 2Maul. &
Selw. 18.%
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+The general principle is undoubted; that, when a pay-
ment is made and no direction is given by the debtor, the
creditor may appropriate it to any legal demand then due
him from the debtor. 2 Strange 1194.—5 Coke 117.—3 dit-
t0 114.—Cro. Ehz, 68.—2 Pur. Wms. 308.—~—1 Taunt. 564,
4 Cranch 317.—7 ditto 574.

But when no express appropriation is made by the cred-
itor or:debtor, the court,’at the trial, if more than one debt
exists, should direct the payment to be-applied to the debt
not secured;-if. one of them be secureds (6 Cram. 8, 10.—
1 Mason-324.—2 Maul. & Selw. 18, Kirby et al. vs. Marl
boro et al.—5 Tount. 596) or to the debt due in the creditor’s

~own right, if one be due in the right of another (1) or to

the debt first incurred 3{2) or to the-debt; which, under all
the circumstances, (such as similarity in the amount, charac-
teror origin of the payment,) appears to have been intended
by the debtor. 11 Mass. Rep. 300.—5 Tount. 596, Peters

© v, Anderson.
1 In the case of Bosanguet et al. vs. Wray et al., (6 Tount.

597,) thecourt mention asa second reason for an appropria-
tion of a payment to the oldest deht, that it was there only

an equitable claim, but the other debt, a legal one.

On ‘that principle, coupled with the absence of any cir-
eumstance in this payment to indicate, to which part of the
account it ought to be appropriated; 1 should now be inclin-
ed to permit the ereditor to make the appropriation request-

"~ ed, orat least to make an appropriation of the payment to

thie oldest charges, had he not already, by a general credit,
applied the payment to the whole of the account. 1In such
case the uniférm practice has been to deduct the credit from
stich part of the account as can be recovered in the suit then
pending ; and though, upon strict principles, the accuracy
of this practice may be questionable, yet any different mode
of calculation would make sosmall a difference in the pres-
ent case; it'is not now expedient to pursue the investigation
of the subject, with a view to revise the practice.

& "Launt. 597.~3 Barn, & Ald. 47.—~1 Merivale §72, cited,
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After an amendment of the verdict-in conformity to tbese H;‘:OR
suggestions, let there be Burley.

Judgment® for the ])lainéiﬁf‘ o~
i P i
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EBENEZER LERNED »s. BENJAMIN MORRILL.

If a conveyance of land refer for its bounda-ies to monuments not actually exist
ing at the time, and the parties afterwards deliberately erect the monuments, they
will be bound by them in the same manner as if erected before the conveyance.

Tris was a writ of entry, in which the demandant counted
upon his own seisin within twenty years aﬂd upon a dissei-
sin by the tenant.

The cause was tried here at April term, 1819, upon the
general issue, when a verdict wys taken for the demandant,
subject to the opinion of the court, upon the following facts.

The tenant, by deed dated March 8, 1806, conveyed to
the demandant a tract of land described in the deed as fol-
lows : “ being the woesterly part of lot No. 2, and contain-
“ing 80 acres, beginning at the north-west corner on Boscaw-
“en line; then south by Lerned’s land to Contoocook
“river to a poplar tree, thence by said river to a stake and
“ stones, thence northwardly a parallel line with the side
# line of said lot to a stake and stones on Boscawen line,
“ thence on said Boscawen line to the bound first mentioned.”
The stakes and stones mentioned inthe deed were not erect-
ed at the time of making the deed; but about eighteen
months - afterwards, the parties went upon the promises
with'a surveyor and chain-men to run out and locate the
land,and they erected the stakes and stones at the north-east
and south-east corners of the premises. - The parties first
measured the whole lot, divided it in the middle, and then
measured off ten acres from the east half and adjoining the
west half, and set up stakes and stones at the north-east and
south-east corners of the land so measured off, and vun the
line from one stake and stones to the other,and set up stakes




