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ROAD,THEOF THIRD TURNPIKETHE PROPRIETORS
andBENJAMIN CHAMPNEY others.H.,IN N. vs.

against ofcase be maintained the selectmen a fortownaction of the may lay-An
enablingofhighway passengersfor the to theing out a evademerely purpose

gate.of at atoll turnpikepayment

an of de-case,This was action on the thetrespass against
offendants, selectmen the oftown for theNew-Ipswich,

1817, for a road inout and thatyear laying opening year
thenear of the in withturnpike plaintiffs New-Ipswich,gate

tointent ofdefraud the the tolls to whichplaintiffs they
entitled,were ofand were defraudedjustly whereby they

their tolls.just
issue,The action was tried the at Octoberupon general

term, 1819, when the court directed a nonsuit to be entered
to ofthe the court the facts.subject opinion upon following

The awere madeplaintiffs an act of thecorporation by
27, 1799,December for thelegislature, ofpurpose making

a road from Keene toturnpike the linethrough New-Ipswich
Massachusetts,of ain direction towards Boston. Before the

1806,16th of the wasroad theSeptember, andcompleted,
receiveentitled to the tolls established the char-plaintiffs by

ter.
In the town of there fromNew-Ipswich, was an old road

theRindge crossing
a,at on theturnpike

downplan,and running
towards Boston in the
direction of the turn-

but soit waspike,
crooked as to some-be

times on one side and sometimes on side ofthe other the
place where the was made.turnpike

After the made,was old roadturnpike this thebelow place
itwhere first entered the at a, became useless,turnpike and

was wholly discontinued. The old road from a to b was ex-
bad, andceedingly on the 1806,16th of theSeptember, town

of New-Ipswich road,discontinued that the andof laidpart
out roada from 6 to c. The thedistance between points
where the old and new roads entered the at ©andturnpike
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theTurnpike ofdiscontinuance3d theAfterrods.aboutc, twentywas
c,b tofromthe roadout ofand the6, layinga toroad fromchampney.

's^'v-■^' housejjje toll-house, a dwellingandaerected gate,plaintiffs
On thed, of f,800.at anat expensefor the toll-gatherer

selectmendefendants,1817, beingtheDecember,of29th
ofof inhabitantstheon petition sundryof New-Ipswich,

were burthenedthat greviouslytheycomplainingRindge,
roadthe oldthatand prayingthattoll at gate,with paying
fromout, the roadlaid openedbeba to againfrom might

allenablesnotthe defendantsact onlyThis of6.a to
withoutthedownto turnpikefrom passRindgetravellers

toon thetoll, turnpikeenables all travellersbutpaying
round theof toll gate.the by passingevade payment

Atherton, for the plaintiffs.
the defendants.Smith, forJ.

ofthe the court.J., deliveredRichardson, opinionC.
“8, 1791,it is enacted that atofstatute FebruarytheBy

“ bewhen there shall occasion fortime hereafter anyany
“ toor roads be laid out in townprivate anynew highways,
“ state, the of suchselectmen orin this townor placeplace
“ on made them,are toapplicationbe and empoweredhereby
“ lay same,thecause to out whethersee suchif they high-
“ for the benefit of thebe townor road or public inway
“ benefit of thethe oror for person personsgeneral, apply-

““ whoAnd thinkperson himselfany maying only.” ag-
“ inselectmen notthe sufficientallowance,makingbygrieved
“ for laid out land,or in not paying any highway histhrough
“ for redress to the court ofpetitionmay apply by general
j“ theand ofof the statutepeace;”sessions by December

“1803, thereit is that when shall28, enacted, be occasion
“ streetsto of the roads or inmake any town inany this
“ the selectmen ofwider andstate suchstraighter, town be
“ cause,if to make thesee sameempowered, widerthey and
“ in such and in suchplaces mannerstraighter as shallthey

““ And whothink personproper.” thinkany himselfmay
not a sufficientallowanceby“aggrieved having made him

“ the selectmen of town for heby any sustain,damage may
“ to the next courtmay petition of commonapply by pleas.”
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3<i. Turnpikebeselectmen these are toto statutesThe powers bygiven
of and andexercised convenienceprivatefor publicpurposes champney

when andaccommodation, exercised,and honestly properly
will be a sufficientwarrant forthe the of se­statute doings

But if unmindful of the true oflectmen. these stat­objects
oututes, selectmen orpublic private forlay ways purposes

individuals,andof to not toare bewrong injury pro­they
statutes, but like othertected these must beby wrongdoers,

forheld to individuals the thatanswerable flowdamages
There isfrom their unlawful acts. in the nature ofnothing

thisthe in instance that canconferred select­powers protect
men an seem tofrom action. stand in the situation ofThey
the moderator of a who is an­town-meeting, unquestionably
swerable for the vote of whoone hasmaliciously rejecting

to should out aa vote. If selectmen aroad roundright lay
for ofthe travellersturnpike merelygate purpose enabling

toll,ofto evade it is tothe doubt thatimpossiblepayment
foraction be maintained thean For themight injury.(l) (1)3 wils

481, Leaderremedy injury.forother thelaw affordsno On the other0 , a­vs. et: Mixon.
.-2hand, the convenience w. Blackstoneshould public a road torequire be laid

C.>itout to a without doubt beturnpike, might done,law'fully S.­
it enable tomight evade thealthough passengers ofpayment

toll. The conveniencepublic and accommodation are in no
to be tocase sacrificed the local ofsituation a turnpike gate.

case,In thethis which thepetition, upon defendants acted,
as a reason thestated road should bewhy out,laid that the

were burthened withpetitioners grievously toll at thepaying
If for this cause the defendantsgate. only toproceeded lay
road,the theirout were mostproceedings manifestly illegal.

Such a it was not their togrievance province redress. They
had no to interfere. If theright corporation have abused
the the charter,privileges granted by aby aterecting gate
this thereplace, is without doubt a but it is tonotremedy;
be given by selectmen in this manner.

The trial,non-suit be aside,must set and the cause stand for
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