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DELIVERANCEvs.CURRIERet al. Appellants,RICHARD
GREEN, Appellee.

intestate,of herto sell the real estatelicenseobtainedhavingadministratrix,A. an
agent sellinsolvent, as her toB.been employedhadwhose estate represented

value, and B.sold for less than theirlands werethe;at auctionthe estatereal
chargeable inthat A. wasit was held;theininterested purchasehad become

value of thewithof administration the fullthe hexof accountthe settlement
land.

ofof thea decree probatewas from judgeThis an appeal
asaccount admin-thethis appellee’sin allowingcounty,

ofThe estate theestate.husband’sistratrix on her late
insolvent, and adminis-theasintestate had been represented

of tothe sell theprobatetratrix judgehad been licensed by
debts. Inof the ofreal estate the pursuancefor payment

sold, andlicense,the had been the adminis-the real estate
with astratrix had herself the amount of the$421,charged

evidence,the it inof sale. that al-Butproceeds appeared
were bid at the ofauction, whichthough dueonly $421

and ofthe thenotice was admin-yet agent attorneygiven,
contract with thea inistratrix, whichprevious purchaser,by

bid offit was that the the land,purchaser shouldagreed
if it be sold at a lessand should sum the differ-than $500,

sum which it should beence between the at struck andoff
the should be divided between them, the$500, of theagent

toadministratrix have two-thirds of that difference, and the
one-third, received in fact ofpurchaser the purchaser

67. There evidence,was no however, that the ad-$473
ministratrix had of thisany contractknowledge herbetween

and the oragent that she received ofpurchaser, the agent
more than the Itany alsothing from theappeared$421.

evidence, that was faira for the ;landprice and that$500
the,the of administratrixagent conducted this suit.actually

Fletcher, for Currier al.et

forNoyes, Green.
Richardson, J.,C. delivered the of theopinion court.*
That a contract, like that which has been in this case

toproved have been made between the of the admin-agent
istratrix and the purchaser of the estate,real is altogether

andimproper is too clear to admit a doubt.illegal, of The

* J. was absent term,thisWoodbury, on account of the of hisindisposition
family,
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etCurrier al. the ofindividual becomes themoment another inany agentvs.
Green, toat becomesestate,of he oncesale an makeincapacitated

interest in thewhich shall him an purchase.a contract give
of con-onis founded principles publicThis rule general

no court could be in to as-As able casesmanyvenience.
of thistruth, a contract kind is not inthe permittedcertain

be,thehowever honest circumstancesinstance, mayany
of the it shouldpublicinterests thatthe requiringgeneral

“in Heand instance.to be invalid illegalheld everybe
“ the interest of cannot be al-others,withis entrustedthat
“ himself;an of tobusiness interestto the objectmakelowed

of nature,the one who has thefrombecause, frailty pow-
“ be withseized the to use thetoo inclinationwill readilyer

"“ interest,hisfor at the of thoseserving expenseopportunity
(1) Sugden’s “ 1)he is intrusted.”(whomforofLaw Ven-

392.dors beexecutrix herself must considered asthe aneasethisIn
estate,sell the and bound toto theapplyauthorizedagent,

to the of ofsale the debts her in-of the paymentproceeds
doubt,no thewe entertain that ifAnd administra-testate.
contract,to the whicha wasbeenhad party secretlytrix

case,with the in this sheher purchaseragentmade by
awith sum tobeen charged equalhave the.legallymight

held,It has been thatland. ifof the analwaysvaluefull
undervalue,an it is waste,at forsell goodsadministrator
And if executorsbe and admin-charged.(2)he2) mayWent which

¡x’rs. 157. realobtained license to sell forhave estatewhoistrators,
debts, fraud and sellconnivance,of throughpaymentthe

there loustobe no reasonundervalue, seems goodanat
be in some to creditorsnot chargeablewayshouldtheywhy

isestate noinsolvent,fraud. When thethesuffer bywho
to which creditors canus,has occurred chargebymethod

cases,in such but contest-and administrators byexecutors
of theirwhich render administration.accounts theytheing

to thus them withwe see chargingdo any objectionNor
the estate their Webeen lost to frauds.has bywhatever

that the cannot be avoidedto conveyancesaynot meando
thatavoided,that it can beBut admittingcases.suchin

;thefora inadequate injuryafford very remedyoftenwould
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be avoided the landcould andfor, thebefore conveyance
lessened.besold, materiallymight veryits valueagain

toin this case that thisshew,evidenceBut is nothere
of the contractconnusant made herwasadministratrix by

theAnd as is not athe agentwith partypurchaser.agent
will not boundand be our decisionto these byproceedings,

in suit the adminis-bebut will atrase,this liberty, anyin
to contest the facts whichhim,tratrix bringmay against

tocase, shew, can,and if he thatin thishave been proved
be to thewould admin-itexist, unjust chargesuch factsno

tohave an call hercanistratrix, opportunityuntil she agent
that it isno doubt the ofentertainto account. Wean duty

the conduct ofexamine herthis administratrix to well agent,
to the estatemake hasto him to whatevergoodand compel

misconduct. And iffraud or she shallbeen lost his re-by
account, sheto to an must befuse call him considered as

bemust with the fullhim,with and charged valueconniving
toshall electIf she proceedof the land. against her

be done without themust advice of the coun-nothingagent,
is a mereShe trustee.of thesesel The realappellants.

the estate,to andin the creditors mustis haveinterest they
beto heard.an opportunity

delivered, the counselwas of the statingthis opinion appellee that she[After
agent toto call the an she was chargedaccount,no time inwanted the account

of thevaluewith the land.]

GOSPELTHE vs.SOCIETY FOR PROPAGATING DANIEL
WHITCOMB.

time theas to reviews at the writ isstatute of sued out.The limitations stops
of the is evidence ofThe date not the writ theand service truaprima facie

time rebutted,it was sued out. this evidence bewhen But andprima mayfade
the true time shown by parol testimony.

ortime, out,Under our an actionthe true when a writ is suedpractice, commen-
ced, is the is,time in the declaration infact,when the writ filled with order toup
have it served theupon party.opposite

writ,This was 11th, 1819,a of andreview, dated May
served 17th, It1819. was on aAugust brought judgment,
rendered the D. 1310.against term,at A.plaintiffs May

The term,defendant at in abate­1819,November pleaded
Mment to the writ of him”review, that it not servedwas upon


