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Notes, deposited as a forfeiture on- the non-performance
of an award, may rest on different principles.
Judgment on the verdict.

<} SPE o=

THE STATE »s. BENJAMIN THOMPSON.

A petition was presented to the court of common pleas, founded upon the statuts
of February 8, 1791, sec. 5, praying an abatement of taxes, upon which petition
the court'ordered an abatement to be made ; it was held, that the order must be
presumed to have been founded upon the facts stated in the petition, and thata
wantof jurisdiction in the couxt toabate upon the facts stated, was a good ground
for granting a cerfiorari.

A rure was obtained at September term, in this county,
1819, calling on Thompson to shew cause why a certiorar:
should not issue to the common pleas in this county, com-
manding them to certify the proceedings upon a petition of
Thompson, praying an abatement in the taxes assessed upon
himin 1817, in the town of Durham.

It appeared, that his petition was founded on the 5th sec-
tion of the act of February 8, 1791,(1) which authorizes the
selectmen to abate any taxes of any person applying for the
same, provided sufficient reason for such abatement be
shewn; and if the selecimen refuse to make such abatement,
the person conceiving himself aggrieved by any tax, may
apply, by way of petition, to the court, &c. who are em-
powered to make such order onthe premises as justice may
require. Provided the court shall not have power to abate
any taxes, excepting as to such articles and matters as the
selectmen having the power of valuing, shall, in the judgment
of the court, have overvalued. ~And Thompson alleged in
his petition, that on or about the third day of April, 1817,
he exhibited to the selectmen of Durham a true and perfect.
inventory of all his personal estate, liable by law to taxation
in Durham that year, and was ready to make oath to the
truth of the inventory thus exhibited. Yet the selectmen
doomed himin the sum of $14,118 of money at interest, and
bank stock more than was exhibited in the inventory, and
more than he possessed ; by means whercof he was taxed
that year $300 more than he ought to have been taxed. The
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order of the court of common pleas was, “ that the sum of
« ¢50 in the assessment of the said Benjamin Thompson’s
“ taxes, in his said petition mentioned, be and hereby is
¢ abated.”

Ich. Bartlett, for the state.

Masony for Thompson.

Ricuarpson, C. J., delivered the opinion of the court.

Some doubts have been suggested by counsel, whether
the order of the common pleas in this case is such judicial
proceeding, that a certiorari lies to quash it ; and 2 Strange
432, The King vs. the inhabitants of Tittoxeter, was cited, in
which case it was decided, that a certiorari would not lie to
remove the poor’s rate itself, the remedy being by appeal
or by action, whereas if the rate itself should be removed,
great inconveniences and delays would follow. But we
have only to advert to the reasons upon which that decision
rests, to perceive at once that it can have no bearing upon
the present case. Indeed, this objection has only been in-
timated, and not very seriously urged, and we entertain no
doubt that it must be overruled.

The application in this case for a certiorari is rested en-
tirely upon the ground, that the common pleas had no au-
thority to make the order ; and it is objected, that, if the
common pleas had no jurisdiction, the order is void, and

there is no occasion for a certiorari. But we are Clearly of

opinion that this objection cannot prevail. The power to
issue certiorari is given to this court to keep inferior courts
within the bounds of their jurisdiction.(1) 1n the case of
The Commonwealth vs. The Bluehill Turnpike Corporation,(2)
he court quashed an order of the court of sessions, on the
ground that the court had no authority to make the order.

It has also been contended, that the common pleas were
authorized by law to make the order in question. As the
application for the certiorari is founded altogether upon a
“supposed want of jurisdiction, if this objection to the certio-

rari’s going is” well founded in pomt of fact, it must, Wxthout
question, prev ail.
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(1) 2 Burrows

(2) 5 Mass.
Rep. 420.
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The order of the court of common pleas is founded upon
Thompsen’s petition, and must be presumed to have been bot-
tomed upon the facts there stated. The injury, alleged in
the petition, was not, that any of his property had been over-
valued, but that he had been taxed for property he did not
possess. It is clear then, the court had no authority to
order an abatement in his taxes. Their jurisdiction is ex-
pressly confined by the statute to cases of over-valuation of
property.  He is not without remedy. If he has been im-
properly taxed for property he does not possess, he ean,
without doubt, obtain redress by an action.

Let the certiorars go.
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GEORGE WALKER w»s. JOSEPH HAM.

An offieer is not iiable to a penalty for taking fees, on account of services, for
which no fees are enumerated in the fee bill. But where he takes excessive
fees for such services, he is liable to refund the excess in an action for money
bad and yeceived.

A-penalty -is incurred only when he takes more than the prescribed amount for
‘particular sexvices, for which fees are given in the fee bill.

The sum allowed for the service of a writ is a compensation for leaving a sum-

. mons, for a bare arrest, or for a seizure of property and the return of the writ;
butnot for any exiraordinary expense in the commitment of the body, or in the
removal and care of the property.

Twis was an action of debt fora penalty of $50, which, it
was alleged, had been incurred by the defendant as an offi
cer in taking too large fees for the service of a writ of attach-
ment.

At the trial here in February, A. D. 1820, it appeared,
that the writ was served April 27th, 1819, and that the fees
charged for ¢ travel,” « service,” and “bail,” were in con-

formity to the fee-bill ; but, in the return, there was also a

distinct charge of three dollars for “ extraordinary trouble,”
which appeared to have been occasioned in keepers, delay

“to commit, &c., and which, on asettlement of the action be.

fore its entry in court, was paid by the present plaintiff to
the defendant. ‘

On these facts the plaintiff’ consented to become non-suit,
with leave to “move to set it aside, and he allowed g new
trial. '




