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return,to evein the thinkand referred fietheed in warning
of is there­sufficient,the thesettlement paupersproceedings 5

aside,set andmust feeLee,in the verdictfore consequently
3 Mass. vs. Water­322,entered.a Rep.non-suit Shirley

town.

HAINES.MORRILSAMUEL vs. MATTHIAS
“legislaturein the astate is state officer.”A representative

check, used, thebailotting be person,notsuch the fistat a forIf, representative,
bailotting, incurs novote samewho in more than one at one and theputs

penalty.

defend-thedebt icr thatThis was the of for$30,penalty
in thisot D.ant, March, 1819,on the 9ih A. at Epsom,

forbailottingsamein more than one at thevoteputcounty,
court the thentown theto that in generala person represent

current year.
here,debet, at the trialnil andpleadedThe defendant

that the1819, the admittedterm, though plaintiffSeptember
theto in andthe moderator person,not deliveredvotes were

votedevidence, that the defendantused,list notcheck yet
todeclaration, was to thepermitted goin theas alleged

'
■

OT*' to the ©pinionfor the subjectfound {'laintiff,wasA verdict
of the above testimony.on theof court admissibilitythe

to the verdict oaset aside ac-was, also, a motionThere
the ofclerk to swearof onecount a omission bysupposed

other theon the pointthe But the decision rendersjurors.
of that onerepon, unnecessary.

Smith,Lawrence and J. counsel thefor plaintiff.
Mason,and forStale the defendant.

Woodbury, J.* The this casewhichquestions, presents,
be considered under two heads. 1st. Whether checkamay

is tolist be used in the election ofrequired representatives
our itto state 2d. If be, whether alegislature. person,when,

used,the check list notis is liable heto ifa givepenalty,

* J.,Green, having of counsel,been did sit.not
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andoneatsuch representativeforvotein than onemore
Haines.same ballotting.the

ofour statuteofsectionon the 1stis foundedThis action
for thewas substitutedThat section24th, 1814.(1)June

(1) 1 N. H. Laws 253.(2)I n. h.1799.(2)of 14th,Juneof statutethe1st section
Laws 249.sections,il to thethose generalof representativesIn both

“ whom, if more thanofficers;” forasare specifiedcourt”
is athe same ballotting penaltyvote at one and given,one

accrues.*
defendant,of the that,on the ascontended,But it is part

(3)1 N.H. laws 252.23d, 1813,(3) provides for the choice ofthe of June allact
“ list,officers” a check andstate and the de-county by by

inballots to the moderator aof the person, repre-livery
court, officer,a stateto the shouldsentative beinggeneral

manner. This is well founded,in thisbe chosen argument
“be, fact,in a state officer. Twoif methodsa representative

ascertained, whether theit bewhichexist, makersmayby
23d, to1813,intendedof June includethe statute him un-of

“of state officers.”the One is nexpressionder general by
statutes,the different inof which the wordscomparison

“ are and is,officers” anotherstate employed; an ex-by
“character andof the duties of stateamination officers.”

statutes before mentioned,tw©In the which aimpose pen-
to the court arerepresentatives generalalty, specifically

is,; and it therefore, contendedenumerated theby plaintiff,
notare considered as tothat thethey belonging general

““ or town” officers,of state” but asclasses officersbeing
ofwho somepartakegeneris, qualitiessui diilereut, and oi

statutes,both of thoseto classes. Bur.commonsome these
remembered, are andis to be penal,it consequently in

to such minuteness asdescend tosome places particularize
officers, which were before included inmanifestly general
expressions.

* Indeed, 1843,as as A. D. of thisacts kindearly were made among samepenal
is“Itour ancestors. ordered this court thereof,of and theby that forauthority“ choosing of assistants,the the freemen shallyearly use com andIndian beans ;“ Indian com to manifestthe election, the beans ifand freemancontrary;, any“ in more than oneshall Indian com or bean for orput the choice refusal of any" officer, he shall forfeit for ¿10.”such offence Colonialpublic every Chart 105.
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statute,Morrii Thus, firstin the a is un-embracedrepresentative
vs. ““Haines, der officers”;the town” or stateexpressions,general

is for himelse no on the of votesimposedpenalty receipt
“theSo as it to town”relatespreamble,by proxy. only

“ officers,” theand state embraces a underrepresentative
The too bearssame wholeexpressions. statutegeneral

of loose and ;marks untechnical as an instancephraseology
which is the im-of no on formoderatorsimposedpenalty

of two votes at one forreceiptproper represent-ballotting
to nor on voters for atatives in two votesCongress, putting

for electors ofone president.ballotting
statute,secondThe been after arosedoubtshaving passed

athe whether bein must notlegislature, representative
list,a check deserves stillchosen less on accountby weight

ofits enumeration Butof evenspecial representatives.
10th to thestatute,this in the to referappearssection,(1)1N. H.

“155.Law* of town and state the 9thofficers” inexpressionsgeneral
allas officers thesection, within the ofembracing purview

statute.
the other hand,On which,statutes exist in all their pro-

“visions, thatdistinctly negative every presumption, repre-
“ sentatives to the werecourt” consideredgeneral theby

as either officers sui or towngeneris, officers, inlegislature
“to state officers. Thus,contradistinction in the act, di-

that state and officers shall be electedreeling, county on
“ thissamethe day throughout state,”(2) representatives to{2) 1 N. H.

48.Laws court are embracedthe in thedistinctlygeneral expression,
“ officers,” and are also excludedstate from the class of
“ allowed,because are notofficerstown whenthey except

towns,or to be electedtwo more likechosen town offi-by
other than the 2d ofcers on March. ToTuesdayany day

and constitution,same effect are statutesthe the when de-
duties ofthe character and representatives.scribing

constitution, 9,in theThus, are,page like otherthey
officers,” to be chosen ballot;state required whereasby

“ town officers”our most were not so tillimportant chosen
249.JV.H. Laws1A. D. 1804.
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Motrilin voters repre-are forrequiredThe same qualifications vs.
Haines.doubt, that; canandsenators(l) nobodysentatives foras

.1.813, aJune, D.statute of A.senators, respectingin the (1) 1 N. H.
Laws 8.under thelist, are embraced general expression,check

“ form, ofis,of in sen-Their oath office thatofficers.”state
same;ators state officers is theand administeredother by

I(2) N. H.cannottribunal; is unlike the oath to town andofficers,(2)
240.Leíws

the townlike that oath be administered by clerk.(3) 1 N. It.(3)
242,Laws“ state”;are theirthe actspaid byrepresentativesAgain,

bind the in the;“state” constitution form anthey important
“of what is thethere denominated ofpart thelegislature

“ “ (4) 1 N. H.collectivelyand arestate,”(4) styled thethey grand in-
Laws 8.“ :, : (5)of 1the ft. H.quest state.'”(■)

9.Lawsdegrade them,toIt bewould derogatory when invested
with such extensive and such in-powers high responsibility,
to the of mereofficers a Forcorporation. suchpetty are

“ tofficers,*’ inall town heirmoving anly narrow sphere,
immunities, andshielded by corporate clothed withonly

none but corporate authority.
towns,chosen is abyRepresentatives, fact whichbeing

rank;cannot alter their official because that arisesrank from
and Thustheir destination power. senators and counsel

chosen districts and counties, beyondlórs,though by arc still
“ also,state officers.” Toquestion, any person, experien-

elections,ourin theced ofimportance a check list will
as in the choice ofappear great representatives ns in <hato'.

state officer whatever.any
tha;allFrom considerations,these we entertain no doubt,

“a in officer,”the courtrepresentative general is a state
and that the act of Juneconsequently, 23d. 1813, requires
he should be chosen the check list.by

A second arises,thenquestion whether, in the present,
case, the to use a check listneglect and to deliver the votes
to the moderator in was such aperson, from thvdeparture
statute as to avoid the whole and exonerate thebailotiing,
defendant from a If the dpenalty. statute ahad fineimpos*
tor a useneglect to the iisr,check it be inferred thatmight

32
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Morrii would be avalid,the bal line would be incur-'llioughlolling
Haines. red the selectmen.(l)by

Thus fine is for a to in due seaa upimposed neglect post(1) Johnson
vs. Wilson, check, list for if such;son a andpublic inspection neglccf.
HiUs. Oat.1820. but still a check election,list be at theshould usedhappen,

the the fineit is be valid, andprobable ballotting might only
that eventincurred. For in the wouldnature of the neglect
an avenue to thosenot frauds andopendirectly irregular-

whichities, the the statute was intendedballotting,during
to the of list at theBut in use a checkto respectprevent.

it; and,the is in asstatute peremptoryballotting, requiring
itto use isneglectfor thefine imposed,bo consequences

must be fixed the nature andof such neglect by tendency
election ofIf, at anit. the check list berepresentatives,of

areaside, and votes crowded into theindiscriminatelyflung
the moderator,without an itbox inspection mustbyballot

citizens, evil,to all thatbe obvious observing every which
to iswas tostatute andthe designed remedy, likely happen,

of it will beprovisionstwo underthat prominent trampled
received,so and arefoot. Votes given neither given

to thein essentialreceived ofrequisitionsnor conformity
such; and, requisitions violated,the statute the votesbeing

void,would be no more ifvoid.be viví?must They given,
If suchthan ballot. a ofvoce, rather the statuteby neglect

void,the wholenot render whatwill proceedings neglect
? Thethat wholeoperationwill have therefore,ballotting,

is vitiated. No canthis thus bein manner representative
occasion,man, who,The on such anelected.duly gives

vote, ;does no neithermore than one defeatsin norinjury
of andthe choice hence he in-any person.promotes legal

not in morecurs no He does than onegive votepenalty.
forandat. one same ballotting representative.the legal

remembered,itaction, is to be is founded onTills a penal
statute-, whatever have been theand moral turpitudemay

defendant, hethe has Inflicted no civilof if theinjury,
whole wasballotting technically illegal.

This will not affect the seats ofopinion membersexisting
the if■ <3fthem were con*not inlegislature, chosenany
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Miimlthe ownas to theirForto the legislature,statute.formity
VÍU

Haines,are of elections,their ownjudgesand proceedings,body
the to their seai^. in­present, occupantsand have admitted

tono sound their de­deed, thatobjectionwe holding,see
bind the as as them­wellcision this point may publicon

to immunities and as mem­their authorityselves in respect
law, that ais no in such; there pretencebers but decision

citizens,of when investi­privatethecan affect rightslegal
thosetribunals, and when accruedrightsingated judicial

N. Mer­euch decision. H.to 1 Rep.some previousmonths
32, 35,447.­—­4Mass. dittoRep.rill vs. Sherburne­.­ —15 Coffin

vs. Coffin.
the,be set andaside,must,The verdict be-therefore, plaintiff

comenonsuit.

OFW. SANBORNvs. THE TOWN DEERFIELD.BENNING

individuals, debts due,the are and oftown is indebted te several andWhere a such
tobe the selectman,should is liable a whoa that town dis-paid,character they

-charges of town.them in behalf the
selectman,are to he the residue to the otherdue one and cred-If of them payspart

remainingnegotiablea toitors, note from the two selectmen theand receives
note one the two afterwards thatdebts,the which ofof all oneamount pays,

from the town in histhe amount in an action own name alone.recovermay
agentsgeneral towns,for in to matters, and unlessare respectSelectmen pecuniary

paying existinga are warranted in debts ofanyrestrained vote thespecialby
a requiringofare immediatetown, which payment.character

for andwas assbmpsit money paid expended.This
here, term, 1810,At nthe trial wasFebruary agreed by

Sanborn,thatthe Thomas andBurbankparties theBenf
1817,were the selectmen of forDeerfield theplaintiff, year

aThat Thomas hadBurbank claim said townagainst for
services, debts,certain and also for certain contract-partly

ed that before,and the which he hadyear partly year paid
in behalf of the : that thetown andplaintiff Benj. Sanborn,,
as selectmen of Deerfield, aexecuted negotiablepromissory
note to said Burbank for ofthe amount his whichclaim,
note afterwardsbeing sued, thenegotiated and promissors
notified the town of the fact, but, no made,defence being

wasjudgment recovered ca-them in theiragainst private
and the wholepacity, amount of theit .paid preseatby


